EXTRACT FROM THE EMPLOYMENT EQUITY ACT OF 1998

CHAPTER II: PROHIBITION OF UNFAIR DISCRIMINATION

5     Elimination of unfair discrimination 

Every employer must take steps to promote equal opportunity in the workplace by eliminating unfair discrimination in any employment policy or practice. 

6     Prohibition of unfair discrimination 
(1) No person may unfairly discriminate, directly or indirectly, against an employee, in any employment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture, language and birth. 

...

CHAPTER III: AFFIRMATIVE ACTION

27     Income differentials 

(1) 
Every designated employer,
 when reporting in terms of section 21 … must submit a statement, as prescribed [EEA4], to the Employment Conditions Commission … on the remuneration and benefits received in each occupational category and level of that employer's workforce. 
(2) 
Where disproportionate income differentials are reflected in the statement contemplated in subsection (1), a designated employer must take measures to progressively reduce such differentials subject to such guidance as may be given by the Minister as contemplated in subsection (4). 

(3) 
The measures referred to in subsection (2) may include- 

(a)     collective bargaining; 

(b)     compliance with sectoral determinations made by the Minister in terms of section 51 of the 

    Basic Conditions of Employment Act; 
(c)     applying the norms and benchmarks set by the Employment Conditions Commision; 
(d)     relevant measures contained in skills development legislation; 
(e)     other measures that are appropriate in the circumstances. 

(4) 
The Employment Conditions Commission must research and investigate norms and benchmarks for proportionate income differentials and advise the Minister on appropriate measures for reducing disproportional differentials. 

(5) 
The Employment Conditions Commission may not disclose any information pertaining to individual employees or employers. 
(6) 
Parties to a collective bargaining process may request the information contained in the statement contemplated in subsection (1) for collective bargaining purposes subject to section 16 (4) and (5) of the Labour Relations Act. 

EXTRACT FROM FORM EEA 4

THE FOLLOWING MUST BE TAKEN INTO CONSIDERATION WHEN COMPLETING THE EEA4 FORMS

…All payment amounts to be reflected in the table … must be rounded to the nearest Rand (R) and included as total remuneration for each group in terms of race and gender.  

[The table asks designated employers to indicate the number of employees, including people with disabilities, and their remuneration in each occupational level in terms of race and gender. The occupational levels (divided into permanent and temporary) are:

· Top Management

· Senior Management

· Professionally qualified and experienced specialists and mid-management

· Skilled technical and academically qualified workers, junior management, supervisors, foremen and superintendents

· Semi-skilled and discretionary decision making

· Unskilled and defined decision making

The payments below indicate what must be included and what must be excluded in an employee’s remuneration for the purposes of calculating pay in order to complete the EEA4 form.

Included
a) Housing or accommodation allowance or subsidy or housing or accommodation received as a benefit in kind;

b) Car allowance or provision of a car, except to the extent that the car is provided to enable the employee to work;

c) Any cash payments made to an employee, except those listed as exclusions in terms of this schedule;  

d) Any other payment in kind received by an employee, except those listed as exclusions in terms of this schedule; 

e) Employer’s contributions to medical aid, pension, provident fund or similar schemes;

f) Employer’s contributions to funeral or death benefit schemes.

Excluded

a) Any cash payment or payment in kind provided to enable the employee to work (for example, an equipment, tool or similar allowance or the provision of transport or the payment of a transport allowance to enable the employee to travel to and from work);

b) A relocation allowance;

c) Gratuities (for example, tips received from customers) and gifts from the employer;

d) Share incentive schemes;

e) Discretionary payments not related to an employee’s hours of work or performance (for example, a discretionary profit-sharing scheme);

f) An entertainment allowance;

g) An education or schooling allowance.
EXTRACT FROM: CODE OF GOOD PRACTICE ON THE INTEGRATION OF EMPLOYMENT EQUITY INTO HUMAN RESOURCE POLICIES AND PRACTICES 

12     Remuneration 

12.1.     Scope 
      
Remuneration is any payment in money or in kind, or both in money and in kind, made or owing to any person in return for services rendered.  
The meaning of remuneration in relation to leave pay, notice pay and severance pay is clarified by the Determination issued by the Minister of Labour in terms of section 35 of the Basic Conditions of Employment Act. 
Employers must ensure that remuneration policies and practices are applied consistently without unfair discrimination on the basis of any one or combination of the prohibited grounds. 

12.2.     Impact on employment equity 
12.2.1. Remuneration differentials most commonly constitute direct unfair discrimination, where an employer pays designated employees less than non-designated employees doing the same or equivalent work simply because they are designated employees. Remuneration discrimination can also be indirect or systemic because it stems from remuneration policies and practices that have an adverse or disparate impact on black people, women and people with disabilities. 
12.3.     Policy and practice 

12.3.1. 
Employers should audit their existing remuneration policies to ensure that they are based on the principles of pay equity. This requires a comparison of jobs as well as a job evaluation system that is objective, rational and applied consistently to all job functions. It is recommended that all employers consider developing a written remuneration policy, or at the very least written guidelines, to ensure that clear rules exist on how remuneration is determined. This should be communicated in an appropriate format to all employees. 
12.3.2.
Employers should conduct regular audits of their remuneration practices among employees to identify the lack of awareness about applicable criteria and perceptions of unfair discrimination in remuneration. 

12.3.3. 
Where barriers or discrimination in remuneration are identified, and unless these can be justified, the employer should in consultation with stakeholders develop a strategy for barrier removal. 

12.3.4.   Job evaluation systems should be objective as these are often the basis on which remuneration differentials 
emerge. 
12.3.5. 
Remuneration should be based on the value of the post. In this regard, the following factors may be taken into account: 

12.3.5.1. Performance and Outputs: the employee's outputs, measured by the performance management process, should carry the most weight in determining individual remuneration levels. 

12.3.5.2. Employee potential: This involves estimated ability and competence, as well as the capacity to develop these over time. Estimated ability refers to conceptual and management skills which have not yet been demonstrated, whilst competence refers to knowledge and expertise gained, which can be informed by previous outputs or experience. 

12.3.6.
Employers should monitor income differentials to ensure that these do not contribute to unfair discrimination. 

12.4.     Key links to other topics in the code 

12.4.1. 
Performance Management - Although indirect factors such as motivation and commitment may be considered, it is important to ensure that these are free of unfair discrimination. 

1.4.2. 
Recruitment and Selection - In order to attract employees from designated groups, an employer should offer market related salaries and benefits. 

� ‘Designated employer’ includes most organs of state, municipalities,  employers with more than 50 employees or with an annual turn-over exceeding that listed in schedule 4 – varies from R2 mil (agriculture) to R25 mil (wholesale trade, commercial agents and allied services).





