A DISCUSSION ON THE MEANING OF THE CONCEPT OF ‘A MATTER OF MUTUAL INTEREST’ IN THE CONTEXT OF THE RIGHT TO STRIKE
1. Introduction
The right to strike is one of the various rights that an employee may exercise in terms of the Labour Relations Act 64
 of 1995 (“the LRA”).  This right is in part based on the fundamental concept of ‘a matter of mutual interest’  The concept of a matter of mutual interest goes to the heart of the definition of a strike, as it effectively creates the parameters for the type of disputes or grievances that an employee may strike on or refer to conciliation.  Its meaning is therefore central to the entire dispute resolution process as contemplated in the LRA.
  The LRA does not provide for a definition of this concept and we are then left to interpret it in the context in which it is found.
  The definition of a strike refers to this concept and reads as follows:

“Strike” means the partial or complete concerted refusal to work, or the retardation or obstruction of work, by persons who are or have been employed by the same employer or by different employers, for the purpose of remedying a grievance or resolving a dispute in respect of any matter of mutual interest between employer and employee…”

An employee could therefore exercise his or her right to strike in respect of a grievance or dispute relating to ‘a matter of mutual interest’, provided the dispute cannot be resolved by way of arbitration or adjudication.
  Not only does this concept underpin the grievances or disputes that an employee may strike on but it also limits the matters that may be referred to conciliation as contemplated in s 134
 of the LRA.  It is therefore imperative for both the employer and the employee to understand its meaning in order to follow the correct dispute resolution process.  
The legislature drafted this concept in very wide terms which has had the effect of varying interpretations by our courts. The unfortunate effect of a wide concept of this nature is that employees may then strike on irrational or unattainable demands that do not directly arise out of the employment relationship.
  It has been said that one of the purposes of the inclusion of this concept in the definition of strike is to separate matters that are distinct to the employment relationship from those that are socio-economic or political in nature.
  An employer should not be in a situation where it is faced with a strike as a result of a political decision.  However, the wide interpretation of this concept could potentially lead to an interpretation by a court that includes socio-economic or political issues.  The lack of a concrete definition would then have the effect of hindering an employer’s ability to run its business without having to deal with unreasonable and irrational disputes for which an employee can strike, as their dispute would fall within the wide interpretation of ‘a matter of mutual interest’.  
Until such time that a definition of this concept is included in the LRA the courts will be forced to come up with various interpretations that may be based on subjective ideas of what should be included in the definition of a strike.  At the end of the day the right to strike should not be exercised by an employee or condoned by a court without due consideration for the rights of both the employee and the employer.  It is therefore imperative that a court, more specifically the Labour Appeal Court, consider adopting a test (“the mutual interest test”) that seeks to create a distinction between what were traditionally considered “mutual interest”
 rights and mutual interests that are contemplated in s 213 and s64.  
In applying the mutual interest test the court would then ask itself whether the dispute related to a dispute in respect of socio-economic or political issues or whether the dispute was a matter of mutual interest that directly concerns the employment relationship.  By passing the dispute through the socio-economic and political phases of the test the court would decrease the prejudice to the employer and ultimately give effect to what was contemplated in s 64 of the LRA.  A socio-economic issue should therefore not be considered a matter of mutual interest and should not be an issue that an employee may exercise his or her right to strike.  Should the matter not be considered one that is socio-economic or political in nature and it concerns the employment relationship then it will be a matter of mutual interest but not necessarily a strikeable matter of mutual interest.  The court would then apply the overall consideration of whether the demand is attainable by the employer.  This consideration would then assist the court in determining whether the employees may embark on a strike in respect of a ‘matter of mutual interest’.  It is important to note that a dispute that is one of mutual interest, as determined by this test, may still have socio-economic or political undertones.  This would however be something the court would consider in the phases of this test.  
A reflection on the various decisions of the courts before and after the enactment of the LRA will highlight the need for a test or approach for dealing with matters of mutual interest as contemplated in s 213 of the LRA. 

2. Judicial interpretations; Pre and Post the LRA
Even prior to the enactment of the LRA the courts were not guided by the legislature in so far as the meaning of the concept of ‘a matter of mutual interest’ is concerned.  During the era of the 1937 Act
 the court interpreted this concept in the context of an application for a declaration of rights in terms of an industrial agreement
 in respect of the motor industry.  In Rand Tyres & Accessories (Pty) Ltd v Industrial Council for the Motor Industry Transvaal
 the second applicant argued that the regulation of trading hours was not a matter of mutual interest but a trade policy and should therefore not form part of the industrial agreement concluded between employer and employee.  The court held that: 
“There is no reason, in truth, why a matter of trade policy should not be of mutual interest to employers and employees.  Whatever can fairly and reasonably be regarded as calculated to promote the well-being of the trade concerned, must be of mutual interest to them; and there can be no justification for restricting in any way powers which the legislature had been at the greatest pains to frame in the widest possible language.”
  
This is in itself a very broad interpretation but would at least give the parties some form of direction when referring a dispute.  This appears to be the correct interpretation based on the facts of the case, as an issue with regard to the working hours of any employee will all most always be a condition of employment and therefore a matter of mutual interest to the employer and employee.  

As discussed above, the LRA refers to the concept of ‘a matter of mutual interest’ in respect of the right to strike and it is this concept that forms the basis for which an employee can refer a dispute and possibly embark on a strike.  It is therefore essential that both the employer and the employee and any adjudicating body, especially the CCMA, understand what a ‘matter of mutual interest’ is in order to deal with a dispute in the correct manner.   It appears that the courts have been unanimous in their approach with regard to the wide interpretation of this concept (see Gauteng Provinsiale Administrasie v Scheepers & others
; HOSPERSA v Northern Cape Provincial Administrator
 and Ceramic Industries Ltd t/a Betta Sanitary Ware v National Construction Building& Allied Workers Union & Others
).  The consensus amongst the courts to have interpreted this phrase widely did not necessarily mean that the outcome of such interpretation was similar in any manner.  It would appear that there is a false sense of uniformity in the decisions of the courts when the outcome and interpretation of their decisions are vastly different.  We are therefore challenged with applying the laws by making use of judicial precedence that are, with respect, not always correct.  Perhaps if the courts had an established test or approach to employ there would be more uniformity in the way this concept is and has been interpreted.
In Greater Johannesburg Transitional Metro Council & Others v IMATU & Another
 the court was required to determine whether one of several disputes for which the trade union sought to strike was a matter of mutual interest as contemplated in s 213 of the LRA.  In this instance IMATU had taken issue with the Metro Council’s privatization plan called “Egoli 2002” in that this plan ignored the socio-economic impact and effect of job security on its members.  Furthermore, the union demanded that all employees, transferred as a result of the plan and in terms of s197, be guaranteed employment until they reach pensionable age.
  The employer argued that some of the union’s members were already transferred to other employers and that the demands that the union tabled did not actually relate to job security but were issues of a socio-economic or political nature and therefore not a matter of mutual interest.  The applicants went further to argue that IMATU’s demands were not capable of being met and were irrational, impermissible or potentially impossible and should therefore be prohibited.  
The court held that:

“The Act does not contain a definition of “mutual interest.  The two demands in question (transfers and job security) fall within the meaning of mutual interest, since they relate to the terms and conditions of the contracts of employment of the respondents’ members with the applicants.”
  
The court ultimately came to this conclusion because the demands were severable from the underpinning socio-economic issues.  However if the court applied the mutual interest test this dispute may have failed in phase one as it would have been considered a dispute that is socio-economic in nature.  It cannot be correct that a dispute falls within the concept of a matter of mutual interest just because it relates to a term and condition of employment.  There are various socio-economic obligations that an employer may have that ultimately affect an employee’s condition of employment.  
The court further held that:

“Apart from section 65(1)(c) of the Act there are no express limitations on the kinds of disputes of mutual interest in respect of which employees may engage in strike action. This might be a cause of concern as one can imagine many situations where employees may put forward absurd and unreasonable demands”.
  
The concerns raised by the court go to the heart of the point I am trying to illustrate in this paper.  The fact that there is no real limitation on the right to strike coupled with the lack of a definition of what is a matter of mutual interest may lead to instances where the employer is prejudiced.  Whilst the right to strike is a constitutionally enshrined right it should not be as easily accessible as it is now due to the unclear interpretation of the concept of ‘a matter of mutual interest’.  Despite the courts concerns mentioned above it still interpreted the concept widely which ultimately lead to the employees being allowed to strike on an issue that was most probably not a matter of mutual interest.  
It is clear from the courts own analysis that an established approach or test with regard to disputes of mutual interest would have provided the court with a clearer understanding of this concept and I do believe it would have qualified its view in respect of the absence of a limitation on the kinds of disputes that are of mutual interest and that an employee may strike on.  As a result, the employee would not be in a position to strike on issues political or socio economic in nature.  Moreover in instance where an employee declares a dispute that is irrational or incapable of performance the court would consider the overriding consideration of the employer’s attainability and prohibit the strike.  The fact that a dispute in which a union wishes to strike can be considered irrational and absurd should also form part of the court’s consideration in granting an interdict to an employer faced with a strike.
  
The court was more recently challenged with correctly interpreting the concept of ‘a matter of mutual interest’ in Itumele Bus lines (Pty) Ltd t/a Interstate Bus Lines v Transport & Allied Workers Union & Others
.  The issue before the court was whether employees could strike in support of a demand for an increased equity shareholding in their employer which was being offered to them in terms of an employee share ownership plan.
  The court also had to consider whether their demand was lawful and whether it constituted a matter of mutual interest between employer and employee.  

Briefly, the facts were that TAWUSA was demanding on behalf of the employees 20% shareholding in the company as opposed to the 10% Itumele was offering.  What is important to understand is that the offer of shares was made as a result of a larger arrangement or undertaking that Itumele made with the Free State Provincial Department of Transport in order to secure a 5 year agreement.  The shares were therefore only offered to the employees as part of an initiative by Itumele to improve its transformation criteria to be in line with the relevant BBEE requirements and a collective agreement was only negotiated (but not signed) in order to deal with the functioning of the trust that would be set up to facilitate the share scheme of the employees.  

The court considered the definition of the word ‘mutual’ and it was of the view that:

“where an employer company offers a percentage equity shareholding in itself to its employees to be acquired by the employees at an agreed price, subject to very clearly specified conditions for such acquisition, and the employees accept such offer the whole scheme of arrangement becomes a matter of mutual interest between employer and employee.”
  
The court went on to reject the applicant’s argument that for a dispute to be one of mutual interest it would have to do with the employment relationship, in that it is concerned with the terms and conditions that govern ‘the performance of work and reward’
.  The court’s view was that his concept needed to be interpreted broadly in light of the “wide and open” definition of term ‘issues in dispute’.  It was further of the view that a demand may still be a matter of mutual interest even if it is not a term and condition of employment and that such a demand would create new employment rights.  It should therefore not matter whether it is offered as part of an employee’s conditions of employment.

I am not entirely convinced that the court dealt with this matter correctly.  The implications of an interpretation of this concept, that includes a demand for shareholding in an employer, are far reaching especially in instances where the offer is not made as a condition of employment.  In my view this is a clear example of a matter that is socio-economic in nature being incorrectly classified as a matter of mutual interest.  The adoption of the mutual interest test would in all likelihood have lead the court to a different decision and the employees would not be in a position to embark on a strike.  Itumele made an offer for the acquisition of shares to its employees as a result of a social obligation that they were trying to fulfill.  I do not believe that the offer was meant to form part of their employee’s remuneration or be incorporated into their contracts of employment.  It is true that the offer was made to them by virtue of the employment relationship but that factor alone is not sufficient for this issue to be considered one of mutual interest.  
3. Effects of the broad interpretation 
The above cases are illustrative of the outcome of a court’s decision to interpret the concept of a matter of mutual interest in wide terms.  While I appreciate the fact that the concept is phrased quite broadly there should be some form of limitation on it in the context of the employer’s right not to have to unreasonably suffer from a strike.  The distinction between disputes relating to ‘a matter of mutual interest’ and those relating to socio-economic or political issues should always be considered by the courts.  A test must therefore be adopted to ensure that matters that are not matters of mutual interest are not incorrectly catergorised as matters of mutual interest.  
In Greater Johannesburg Transitional Metro Council the court did not give sufficient weight to the socio-economic reasons for which the employer embarked on Egoli 2002 and perhaps if it did so it would not have considered the dispute one of mutual interest.
With regard to Itumele, the company was trying to attain there social objectives as required by the BBBEE governmental objectives by offering a share scheme to its employees.  I do not believe the facts of this case are as clear cut as made out by the court when the basis for offering the shares was not really to improve the “rewards” for employment.  One cannot equate shares offered in this manner or for the reasons that they were offered to shares offered as part of remuneration.  In most instances that shares are offered as part of remuneration it is specifically stated in the employment contract or it may become a term of employment after the conclusion of the employment contract but is usually linked to performance.  The point is that both the employer and the employee wish to deal with the offer as a term of the employee’s employment contract.  
One can therefore surmise, on the basis of the Itumele judgment, that whatever the employer may offer the employee becomes a matter of mutual interest irrespective of the nature and reasons for the offer. This cannot be correct especially in instances where the employer is trying to give effect to its socio-economic responsibilities.  I am of the view that Nel AJ over simplified the reasoning for the offer of shares and neglected to consider the effect that this interpretation would have on existing shareholders.  This kind of offering cannot be equated with a simple increase in an employee’s remuneration or the offering afforded to management, as that would be offered in most instances as part of a pre-existing arrangement where the shares have been set aside for that purpose. 
An employee should not be given the right to strike when its employer is purely exercising its obligations be it socio-economic or political in nature.  A prime example would be a situation that an airline may face with regard to seniority of its pilots.  In terms of the collective agreement the seniority of a pilot may not be adjusted without consultation with the union concerned and compensation in the form of an adjustment fee to all pilots who have been pushed down on seniority list as a result of the adjustment.  In order to comply with its social responsibility and obligations in terms of the black economic empowerment and affirmative action legislation the airline would have to adjust the seniority of both woman and black people.  Should it refuse to pay the adjustment fee or the union does not agree than a dispute could be declared.  If we consider this adjustment in light of the traditional understanding of a matter of mutual interest than the pilots would be entitled to strike.  However, I do not believe this should be a considered a matter of mutual interest in light of the purpose of the adjustment.  The airline is purely adhering to its legal obligations and that has the consequence of affecting a pilots terms and conditions of employment.  If we apply the mutual interest test than this should fail in phase one and the pilots should not be entitled to exercise their right to strike.  
There have been various examples of how the absence of a definition and the existence of a broad interpretation of this concept have lead to parties being subject to the incorrect dispute resolution process.  In De Beers Consolidation Mines Ltd v Commission for Conciliation, Mediation and Arbitration
 the conciliator incorrectly completed the Certificate of Outcome of Dispute referred to Conciliation to indicate that the dispute was a matter of mutual interest.  Although the union was not given the right to strike as the court ruled that the certificate be corrected the interpretation given to the phrase by Pillay AJ is indicative of the problems in the wide interpretation of this concept, as according to her interpretation of this concept a matter of mutual interest relates to “any issue concerning employment”.

A few years later the Labour Court
 in the matter of TSI Holdings (Pty) Ltd & others v NUMSA & others dealt with a dispute that was recorded incorrectly as a matter of mutual interest when the union claimed the dispute referred to victimization.  Although the issue in this case revolved around whether a demand to have a manger dismissed was lawful the court briefly reiterated the position in Rand Tyre and relied on a broad interpretation of the concept of a matter of mutual interest.  
4. Conclusion
The drafters of the LRA included the words ‘a matter of mutual interest’ in the definition of a strike purposefully and I believe that was to limit the disputes or grievances that an employee may strike on.  To state that a matter of mutual interest relates to any issue concerning employment would create a system where employees can strike on all issues irrespective of their nature provided the dispute cannot be referred to arbitration or adjudication in terms of the Act.  The adoption of a test or approach that assists the court in distinguishing between disputes pertaining to those socio-economic or political in nature and those that are actually matters of mutual interest is important to create uniformity and clarity in the view held by the courts in respect of the meaning of matters of mutual interest.  The alternative would be for the legislature to define this highly contentious concept. 
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