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I
INTRODUCTION 

For a while, the regulation of public sector employment contracts through administrative law appeared permanent. But this was no more than an ‘appearance’; and a tentative one too. Now, the Constitutional Court (‘the Court’) has authoritatively pronounced in Gcaba v Minister for Safety and Security
 (‘Gcaba’) that administrative law, and its progeny the Promotion of Administrative Justice Act, 2000 (‘PAJA’), have no application to public sector employment. For legal puritarians, this decision is vindication: law is not messy; it is neat. It is made up of separate branches and sub-branches. Each branch or sub-branch is autonomous. There are no overlaps. The orthodoxy of the inevitable overlap between labour and administrative law tended to muddy the clean waters of law; it was the very antithesis of law. Thus, the decision in Gcaba restores order and purity, features essential to law itself.

Yet, Gcaba, when closely examined epitomises an awkward fusion of textualism and judicial policy. Those of us who engaged in the debate prior to Gcaba failed to frontally confront the main issue: when PAJA was enacted, the legislature was fully cognisant of the existence of the Labour Relations Act, 1995 (‘the LRA’) and its application to public sector employees. Despite this legislative knowledge, no attempt was made at excluding the public sector from PAJA’s reach. If this is a manifestation of a deliberate legislative policy choice, then defensible jurisprudential basis is an absolute necessity for the finding (implicit in Gcaba) that what in effect the legislature left intact is not, in juridical terms intact; that in fact the legislative policy choice is wrong.

Gcaba’s foundations could be traced from the remarks of the present Chief Justice, Sandile Ngcobo, in a minority judgment in Chirwa v Transet Ltd & Others
(‘Chirwa’). Faced with the conflicting and irreconcilable legislative provisions between the LRA and PAJA, the Chief Justice introduced the notion of ‘judicial policy’ as justification for excluding PAJA in public sector employment disputes. Judicial policy was a judicial mechanism to exclude public sector employees from the scope of PAJA regardless of the fact such a conclusion has no clear statutory foundation. So, judicial policy is radical idea; its reach extends beyond the jurisdictional conflicts between the labour court and the high court; it redefines the boundaries between the judicial and the legislative branches. It authorises the encroachment into the legislative branch by the judiciary. This is why in my view Gcaba’s appearance, is also likely to be tentative. 

My focus in this paper is the examination of the decision of the Constitutional Court in Gcaba. From the judgment, I hope to extricate a defensible theory of statutory interpretation. The question which confronted the Court in Gcaba was a simple one: how does the court deal with a situation where two statutes are irreconcilable? In the past, judges were meant to look for the meaning ‘intended’ by the Legislature in passing a particular piece of legislation. Now, the constitutional project expressly calls for a rejection of the model which searches for legislative intent. The model of interpretation searches for meaning consonant with the spirit and tenor of the Constitution. So far, so good. But what happens where there are two or more interpretations consistent with the Constitution? 
The structure of this paper is the following. First, I summarise the facts and the legal findings of the Court in the Gcaba matter. Second, I trace the history of the contesting approaches on the application of PAJA to public sector employment decisions. Third, I critically examine the decision of Gcaba with regard to precedent. Fourth, I consider whether the decision is consistent with the doctrine of separation of powers. Fifth, I make some suggestions about the future of administrative law in public sector employment disputes.

II
GCABA IN A NUTSHELL

(a) The factual and legal background

Academic commentary on legal decisions tends to focus on the legal principle not on the facts. In Gcaba, however, the facts are as significant as the legal principle. And so is the legal path travelled by the decision prior to reaching the pinnacle of the judicial branch, the Constitutional Court. The legal path of any judicial decision often reveals two important aspects. The basic facts do not change as the case travels through the judicial channels. However, the characterisation of the facts undergoes transformation through the judicial journey. For instance, a case about unfair dismissal on the grounds of race could commence at the Commission for Conciliation Mediation and Arbitration (‘CCMA’) as an unfair dismissal dispute. But by processing of the facts of the case, the case could be fundamentally recast as one of unfair discrimination under section 9 of the Constitution, 1996 (‘the Constitution’). The characterisation of the facts in a particular dispute carries profound legal consequences for the manner in which a dispute is litigated. So, where we begin determines where we end. 

None of this should come as a surprise to many lawyers steeped in the traditions of the common law. Let me illustrate this by way of an example. A person whose vehicle has been stolen on a weekend and the insurance repudiates the claim on the ground that the cover excluded theft on weekends, and she alleges that she was not advised by the insurance at the time of signing that weekends are excluded, has an election to make. She has two alternative causes of action: contract or delict. He can sue for enforcement of the contract because the ‘loss’ against which he is insured has eventuated. Alternatively, she may claim damages in delict on the basis that the he was negligently advised when he signed the contract. The fact that a plaintiff elects to sue in contract when she could have sued in delict is not a basis for criticism or a ground to non-suit such a plaintiff provided the elements of the chosen cause of action are satisfied.

The importance of this example for the present analysis will be apparent when we engage with the facts. Mr Gcaba was employed by the South African Police Service (‘SAPS’) as a station commissioner. The position of station commissioner was upgraded which necessitated new applications. Mr Gcaba applied for the upgraded post, but failed the interview, and another person was appointed instead. He was aggrieved by the decision not to appoint him, and in pursuit of internal remedies launched an internal dispute about his non-appointment. 

On the prevailing jurisprudence at the time, at this stage two alternative course of action were open to Mr Gcaba. He could refer an unfair labour practice dispute concerning a promotion to the relevant bargaining council (in this case the Safety and Security Sectoral Barganining Council ‘SSSBC’ or ‘the council’) or approach the High Court on judicial review based on the provisions of PAJA. But Mr Gcaba referred a dispute, characterised as one of unfair labour practice relating to a promotion, to the council. A pre-arbitration hearing, as required by the rules of the council, was arranged, but the employer defaulted. Mr Gcaba then withdrew the referral for arbitration and instituted judicial review proceedings at the High Court. 

From the facts narrated above, two observations can be made. Firstly, the facts are straightforward: the case is about an employee who is aggrieved by an employer decision not to promote him to a position with a higher status. However, there is no necessary correlation between the simple nature of the facts and the judicial route to be pursued to resolve the dispute. In fact, the route followed illustrates the multiple judicial avenues—which intersect and collide at various points—available to employees in the position of Mr Gcaba. The second observation is that, unlike in conventional litigation, the facts themselves do not frame the legal dispute. The legal dispute could either be a complaint about unfair labour practices or about unfair administrative action. But such a distinction is not evident from the facts. The framing of the legal dispute therefore, can be a matter of choice on the party initiating the dispute. The exercise of that choice must take into consideration the inherent exigencies in litigation. For, once a choice has been made, it is either irreversible or the reversal carries adverse consequences.

So, what are these adverse consequences? The decision of the Court is a useful illustration of the connection between the starting point and the end point. Before one delves into the conclusions reached by the judges, it is imperative to consider the framing of the legal question. This is fundamentally important in the assessment of judicial outcomes.

(b) Framing the dispute 

The right questions often yield the right answers. This is particularly true of legal decision making. It is futile to examine the legal correctness of a particular judicial outcome without an understanding of the manner in which the legal question itself was posed. In Gcaba, the Court posed two questions, one in broad terms and the other in specific and narrower terms. The broader questions were whether the decision of the employer not to appoint Mr Gcaba into the upgraded post was administrative action in terms of PAJA; and whether the High Court had jurisdiction to determine the dispute. The narrower questions, in reality subsets of the broader questions, were (a) whether the appointment had any effect or consequence on any other citizen other than Mr Gcaba; (b) an examination of the policy underlying the LRA and PAJA; and (c) whether employees will be left with no remedy if they cannot rely on the provisions of PAJA.
I have chosen to ask these questions separately because when regard is had to the judgment, one is left with the impression that the Court treated them as if they were the same. That approach—of conflating PAJA application with jurisdiction—it seems to me, leaves the true ratio of the decision covered in obscurity. An explication of the ratio requires a separation of these questions. Langa CJ, in a trenchant critique of the majority decision in Chirwa, explained the ratio of his decision in clear and simple terms. As a consequence, discerning the rationale of the minority decision in Chirwa is an easy exercise. By contrast, Gcaba’s rationale is enveloped in mystery and complexity. Let me demonstrate.

(c) The decision and its rationale
The answer to the questions as framed by the Court was that a decision by the SAPS not to appoint an employee was not administrative action within the meaning of PAJA and consequently the High Court had no jurisdiction to entertain the dispute. But anyone vaguely familiar with the workings of the legal system will know that it is not so much the outcome of the decision that matters; it is the reasoning behind the outcome. Reasoning is especially significant when it is delivered by the final appellate court, like the Constitutional Court. This is heightened when the issue in question has generated dissensus in society and within the judicature itself. Reasoning also offers distinctive advantages in a country where the judiciary is the guardian of the Constitution. For the parties immediately affected by the decision, reasoning offers a sense that their views were properly heard and considered. For society at large, reasoning generates and reinforces confidence on the institution of the judiciary. But it is not just any reasoning that is capable of achieving these objectives. It is reasoning with particular attributes: cogency, lucidity and accessibility. The reasoning process must not be perfunctory or artificial. When ordinary people read a judgment, its reasons must be clear from the judgment itself. It must not be necessary to rely on secondary sources, such as legal commentary or the media to gain an understanding of the decision and its reasons.
Ordinarily these remarks would have been unnecessary. However, I consider them a necessary foundation for the nature of the criticism that I will offer in this paper. I have also propounded an ideally reasoned judicial decision. This is important because it is against that standard that I will measure the reasons proffered in the judgment. Two questions were up for determination in Gcaba, one of power or jurisdiction and the other a substantive one of the application of PAJA to the facts. In his minority decision in Chirwa, Langa CJ explained that an inquiry into jurisdiction is separate and distinct from the substantive issues raised by a particular dispute. While Langa CJ was undoubtedly correct, I think however there is a substantial overlap between the nature of the dispute and the jurisdiction or competence of a court to determine the issue. Such overlap does not occur at the margins; it occurs at the centre of the dispute. 

But Langa CJ’s admonition remains useful. For him, it was ‘axiomatic that the substantive merits of a claim cannot determine whether a court has jurisdiction to hear it.’
 In other words, whether a claim is good or bad has no bearing on the competence of a court. ‘[T]he mere fact that an argument must eventually fail cannot deprive the court of jurisdiction.’
 This distinction is crucial. I am about to show that the Court in Gcaba—while paying lip service to Langa CJs judgment in Chirwa—failed to maintain the distinction between the merits of the claim and the competence of a court itself.
In Gcaba the jurisdictional analysis of the Court begins by noting that a finding that a complaint such as that presented by Mr Gcaba is not administrative action will ‘substantially reduce’ the difficulties of competing jurisdictions between the Labour Court and the High Court.
 But as soon as the Court sets this as its objective problems begin to emerge. An express goal of the Court is to address the problems of competing jurisdictions; it is not to seek a resolution to the primary question whether the High Court has jurisdiction to entertain the claim. An attempt at answering this primary question has little to gain from the underlying policy conceptions of either the LRA or PAJA. This question can profitably be answered through an objective analysis of the nature of the claim as pleaded. As Langa CJ noted in Chirwa the question is whether a claimant is asking a non-labour court to decide a labour issue. The same proposition can be framed in the alternative: is the claimant asking the High Court to determine a claim based on administrative action? It is only if the answer to this is in the negative that a jurisdictional defence proper should be upheld. The Court in Gcaba appeared to follow this approach, but jettisoned it without the necessary appreciation of its logic. As a consequence, the Court confused the merits with the jurisdiction. That is apparent from the following remarks:
‘An applicant like Mr Gcaba, who is unable to plead facts that sustain a cause of administrative action that is cognisable by the High Court, should thus approach the Labour Court.’

In other words, the Court is telling us that in effect, to establish jurisdiction or the competence of the court, one must ask whether the pleaded facts ‘sustain a cause of administrative action that is cognisable by the High Court’. A claimant must actually make out a case or a sustainable case for the relief sought. If no sustainable cause of action is made, the court lacks jurisdiction. This reasoning—that jurisdiction depends on a sustainable cause of action—will strike many as odd, particularly given the fact that Gcaba’s author had also penned a previous judgment of the Constitutional Court in which the following appears:

‘An issue does not become a constitutional matter merely because an applicant calls it one. The other side of the coin is, however, that an applicant could raise a constitutional matter, even though the argument advanced as to why an issue is a constitutional matter, or what the constitutional implications of the issue are, may be flawed. The acknowledgment by this Court that an issue is a constitutional matter, furthermore, does not have to result in a finding on the merits of the matter in favour of the applicant who raised it.’

In the latter passage Van der Westhuizen J is telling us two things: first, the jurisdiction of the Constitutional Court depends on whether the issue raises a constitutional matter. That issue is often, but not always, decided upfront without enquiring into the merits of the claim. Second, the fact that a court finds that a constitutional issue has been raised has no bearing on the outcome of the underlying merits of the claim. Thus, the jurisdiction of the Constitutional Court is invoked whenever a constitutional matter is raised. That the constitutional claim lacks merit hardly enters the debate at all. 
This approach is sound, but was rejected in Gcaba. The normative justification for the rejection is hard to find. O’Regan J in Fredericks & others v MEC for Education & Training, Eastern Cape & others
 approached the matter by separating jurisdiction from the merits. She was faced with the argument that the High Court lacks jurisdiction to determine the question whether the State in its capacity as employer had acted in a manner inconsistent with the right to equality and fair administrative action as provided for in the Constitution. The answer to this question, her judgment implies, is a two-stage analysis into the jurisdiction of the court and a determination of the merits of the claim. An enquiry into the jurisdiction of the court yields no definitive answers for the merits of the claim. She decided that the jurisdictional issue must be decided separately from the merits. It is, however, her reasons that are most enlightening. She began with an enquiry into the provisions of section 169 of the Constitution. That section provides that the High Court has jurisdiction in respect of constitutional matters unless the matter has been assigned by legislation to a different court of equivalent status.
 In casu, the nature of the claim related to the proper administration of a collective agreement, which was binding between the employer and the employees. The employees complained that the employer had acted in a manner which was procedurally unfair and failed to afford them equal treatment. These complaints gave rise to constitutional issues in as much as they impacted on sections 9 and 33 of the Constitution. 

Furthermore, O’Regan J noted, section 169 of the Constitution expressly forbids the ousting of the jurisdiction of the High Court in constitutional matters where the matter is not assigned to a court of similar status. In Fredericks the argument had centred on the fact that section 24 of the LRA contains extensive procedures for the resolution of labour disputes. That section requires all collective agreements to contain dispute resolution mechanisms which must be followed in the event of disputes about the enforcement and application of terms of collective agreements. Where such provisions are absent in collective agreements, section 24 of the LRA requires disputes emanating from collective agreements to be referred to the CCMA. It is here where the persuasiveness of O’Regan J’ judgment is irresistible. She breaks down the text of the LRA analysing whether the overall effect of the LRA is to exclude the jurisdiction of the High Court. She avoids the temptation to gloss over the difficult questions in an effort to fix policy holes—real or imaginary—left by the legislative and executive branches of government. She makes it clear that the effect of section 24 of the LRA is to assign disputes over collective agreements, ultimately, to the CCMA. But the jurisdictional ouster created in section 169 applies only where a matter is reserved for a court of equivalent status. The CCMA, however commendable its function, is not a court of law. That being so, section 169 cannot deprive the High Court of its jurisdiction in respect of claims about administrative action and equality. She accepted, however, that the Labour Court—a court of equivalent status to the High Court—has the power to review decisions of the CCMA. But this power, being one of review, is not the same as the power to determine an issue. It is a power to correct irregularities in a previous process.
 This part of the judgment explains why the High Court can hear disputes which also relate to the interpretation of collective agreements, and potentially fall within the ambit of section 24 of the LRA. It tells us that provided the claims are brought as constitutional claims the High Court must hear them. Moreover, this part speaks about the inevitability of juridical recognition of policy choices made by the legislature. It gives such choices an interpretation, which accords with the provisions of the Constitution. It resists the temptation to test the choices for wisdom as opposed to legal correctness.
One might argue that by leaving choice of forum open to litigants Fredericks left an unsatisfying outcome. That litigants could increase their prospects of success by simply attaching a specific label to their claims could be seen in a negative light. Such criticism, however, flounders at the first hurdle. If the outcome of Fredericks was unsatisfying, perhaps the criticism should be directed at the source Fredericks: policy choices of the legislature. It is quite remarkable that in Gcaba, there is nary a mention of this important passage from Fredericks. It will be recalled that Langa CJ refused to distinguish Chirwa from Fredericks on the ‘narrow’ basis contended for by Skweyiya J, namely, that the question was in essence a labour matter. The important question for Langa CJ was whether the LRA had assigned the issue to a court of similar status to the High Court. 

In Fredericks we are to ask whether there is a provision of the LRA which assigns the promotion of public servants to a court of equivalent status. There is none. Disputes about promotions are dealt with in sections 186 and 191 of the LRA. Section 186(2)(a) defines an unfair labour practice to include an unfair act or omission that arises between an employer and employee involving unfair conduct by the employer ‘relating to the promotion…’. Section 191, in turn, deals with the procedure to be followed where a dispute relating to unfair labour practice arises. Section 191(1)(a) provides in particular:

‘If there is a dispute about the fairness of a dismissal or a dispute about an unfair labour practice, the dismissed employee or the employee alleging the unfair labour practice may refer the dispute in writing to—

(i) a council, if the parties to the dispute fall within the registered scope of that council; or

(ii) the [CCMA], if no council has jurisdiction.’ 

Let me return to the provisions of section 169 of the Constitution. I noted earlier, that the pivotal enquiry is directed at the examination of whether there is a court of equivalent status to the High Court to which the issue in question is legislatively assigned and that the CCMA is not a court of law. As a result, it is not sufficient that a matter is assigned to the CCMA by the LRA. In reality, therefore, the jurisdictional propositions discussed in Gcaba were neither novel nor controversial. In fact, they were old law; settled legal propositions: Fredericks had decided these propositions. Langa CJ said as much in Chirwa. On the account provided in this article, we may be justified in wondering why the Court revisited an issue which it had directly resolved in its earlier decision. One theory—with some support in the Gcaba decision itself—is that Fredericks encouraged forum shopping with its harmful consequences. But this is a curious theory. It is an enquiry about the policy implications of the decision of the Court. I pursue this aspect further below. 

I come to the second strand of the debate, namely whether a promotion is administrative action. Drawing the lines between the various types of acts is a complicated exercise. But the line must be drawn. Langa CJ in Chirwa begun the arduous task of setting out the factors to be considered by the court in assessing whether employment decisions are administrative action. One of them is whether the decision is taken in terms of empowering legislation. He concluded that in that case it was not. However, the issue at stake was far too important to be left hanging on the grounds of absence of clear statutory basis for the dismissal. Thus, he set about the investigation of whether the decision concerned the exercise of public power or function. While acknowledging the embedded difficulties of resolving whether something concerns the exercise of public power, he nevertheless proposed factors to be considered when assessing the nature and extent of public power in employment related decisions:

‘Determining whether a power or function is “public” is a notoriously difficult exercise. There is no simple definition or clear test to be applied. Instead, it is a question that has to be answered with regard to all the relevant factors including: (a) the relationship of coercion or power that the actor has in its capacity as a public institution; (b) the impact of the decision on the public; (c) the source of the power; and (d) whether there is a need for the decision to be exercised in the public interest. None of these factors will necessarily be determinative; instead, a court must exercise its discretion considering their relative weight in the context.’
 

Langa CJ found that Mrs Chirwa’s job (as an administrator of Transnet’s pension fund), while important for Transnet was not significant for the broader public. This was because ‘she does not take decisions regarding transport policy or practice’.
 Accordingly, her dismissal was likely to have a negligible impact on the public service provided by Transnet. But at this stage we are to ask whether a station commander of the SAPS is in the same position as an administrator of the pension fund of Transnet. In other words, are the decisions of the SAPS in appointing or dismissing station commanders of no impact to the public? It is hard to accept the notion that the public has no interest in the appointment of station commanders of the SAPS. The police are crucial in society. They stand between order and chaos; are responsible for the maintenance of law and order; and bear special constitutional responsibilities. The appointment of an incompetent station commissioner has consequences which impact beyond the immediacy of the employer-employee relationship. In fact the very appointment is for the discharge of the public service in relation to the fulfilment of constitutional functions at a particular station. The entire SAPS is itself designed according to stations. Stations are the face of the SAPS; the first port of call for members of the public is the police station. That is why the state is civilly liable for actions of the police where they violate the Constitution despite the lack of proximity between the actions of the police and the business of the employer.
 In short, unlike Transnet, the business of the police is the business of the public. The appointment of the station commissioner is directly linked to the exercise of public powers by the SAPS.

The Court, however, found that the decision did not concern the exercise of public power. It provided two reasons. The first was that the decision was a labour issue ‘based on the right to fair labour practices’ and the second was that ‘its impact is felt mainly by Mr Gcaba and has little or no direct consequence for any other citizens.’
 The first reason—that the decision is not administrative action because it is a labour issue conflates the nature of the decision with the constitutional standard against which the decision must be measured for validity. The Court appears to believe, wrongly I submit, that the fact that the validity of a decision should be measured against the right to fair labour practices means that the decision is not administrative action. Fredericks authoritatively establishes the contrary. The second reason is more puzzling than the first. Here, the court says that a decision on the appointment of a station commander has ‘no consequence for any other citizen’. It seems to me self-evident that the opposite is in fact true; that the ‘other citizens’ are affected by the decision to appoint a station commander. A station commander is appointed to serve the ‘other citizens’. When assessing their competence, a key factor that must be considered is their ability to deal with the public. A station commander with weak public relations abilities is hardly likely to enable the SAPS to fulfil its constitutional responsibilities. That is why the process of the appointment must be procedurally fair.
 It can indeed be argued that the manner of testing the fairness of the process is preferably under the LRA. But that question is not relevant when the enquiry is directed at establishing whether PAJA applies or not. 
Ultimately, that is why Gcaba begins with a promise, but ends on a thoroughly unsatisfying note. It promises to provide ‘clarity and guidance’. If it provides any guidance, such must emanate from the authority of its force, and not from lucidity of its reasons. That is because although we know that promotions of police officers are not administrative action, we do not know the basis upon which such a proposition is founded. We do not know why the decision to appoint a station commander has no consequences for the broader public, or at least the affected public falling within the area covered by the police station. We are also left without any clarity on why the High Court lacks jurisdiction in the light of the instructive findings in Fredericks. While the judgment claims to distinguish Fredericks, it itself anticipates that the distinction cannot be sustained. Towards the end, the judgment makes the unusual claim that ‘to the extent that this judgment may be interpreted to differ from Fredericks or Chirwa, it is the most recent authority.’
 In other words, the judgment must be followed, not for its persuasive authority but because it is recent. But of what value and utility is precedent?    
III
STARE DECISIS AND GCABA
(i) The meaning and utility of stare decisis
Gcaba occurred against the backdrop of two decisions of the Court: Fredericks and Chirwa. While Fredericks produced a unanimous outcome, Chirwa sharply divided the Court. The division replicated that which had occurred at the Supreme Court of Appeal. In this part of the paper, I discuss these decisions. My goal is to understand the doctrine of precedent, which I contend should have bound the Court in Gcaba. As Van der Westhuizen J suggested in Gcaba, there is a close connection between precedent and the idea of the rule of law. An indispensable element of the rule of law is certainty. Precedent brings about certainty in the legal process.

Stare decisis et non quieta movere, the Latin maxim from which the doctrine of precedent emerges, means that one stands by existing decisions and does not disturb settled legal questions. Its shortened version—stare decisis—is used interchangeably with precedent. Its value is encapsulated by the authors Hahlo and Kahn in the following terms:

‘In the legal system the calls of justice are paramount. The maintenance of the certainty of the law and of equality before it, the satisfaction of legitimate expectations, entail a general duty of Judges to follow the legal rulings in previous judicial decisions. The individual litigant would feel himself unjustly treated if a past ruling applicable to his case were not followed where the material facts were the same. This authority given to past judgments is called the doctrine of precedent. 

    
. . . 

It enables the citizen, if necessary with the aid of practising lawyers, to plan his private and professional activities with some degree of assurance as to their legal effects; it prevents the dislocation of rights, particularly contractual and proprietary ones, created in the belief of an existing rule of law; it cuts down the prospect of litigation; it keeps the weaker Judge along right and rational paths, drastically limiting the play allowed to partiality, caprice or prejudice, thereby not only securing justice in the instance but also retaining public confidence in the judicial machine through like being dealt with alike. . . . Certainty, predictability, reliability, equality, uniformity, convenience: these are the principal advantages to be gained by a legal system from the principle of stare decisis.’
  
So the utility of precedent extends beyond the immediate interests of the protagonists present in a court of law. It extends to parties not directly affected by the litigation. There is also a manifest public interest served by precedent. Members of the public must know what the law is in order to arrange their affairs according to their prevailing legal regime. Not only does the precedent serve a public interest, it also enables judges to make judicial calls in difficult cases. In fact, stare decisis makes difficult cases easy. That is because instead of testing novel legal propositions which are likely to be upset on appeal, a judge can rely on precedent. Precedent therefore serves a dual purpose: it strengthens the hand of judges faced with difficult legal questions; and it enables members of the public to adjust their lives and affairs according to their particular understanding of the legal position. By fulfilling these functions, precedent enhances confidence in the legal system. It discourages resort to the use of force in order to resolve disputes which can be resolved through the application of legal rules. In the main the rule of law survives, not because it is maintained by the force of the army or the police, but because the public has confidence in the legal system. 

‘Confidence’ in the legal system can be a vague and imprecise concept. This is especially the case in South Africa. Many factors have contributed to the loss of confidence in the legal system. During apartheid many black people justifiably developed the perception that judges applied different standards to them because they were black. This was a major contributing factor to the loss of confidence by blacks in the apartheid legal system. The point I am making about precedent is that the process of adjudication in a transient society stands to benefit immensely from the application of the doctrine of stare decisis. However, its application must take into consideration the changed political and social underpinnings of South Africa. That the application of the doctrine must take these factors into consideration does not change its nature. It transforms its utility. Whereas in the past, the stare decisis doctrine could have been deployed as a device to preserve archaic legal traditions and entrenched social priviledges, it can now be used to ensure a fair and balanced application of the constitutionally consonant principles. It is this attribute which reveals the true value of stare decisis in the constitutional dispensation: its ability to ensure that legal standards are applied fairly, consistently and without discrimination.

With the nature and utility of stare decisis having been examined, it is now appropriate that I consider the doctrine in application in the context of the issues discussed in this paper. In case I have fudged the issue, I contend that Gcaba was a departure from precedent.
(ii) Asking legal, not policy, questions: Fredericks v MEC for Education, Eastern Cape and Others

Fredericks highlighted the difficulties of transition faced by the Eastern Cape Department of Education. After the national elections held in 1994, the government amalgamated all the erstwhile departments of education from the three previous administrations: Transkei, Ciskei and the Republic of South Africa. The amalgamation resulted in the new Eastern Cape province having more teachers than it could afford to pay. As a result, the government begun a process of restructuring which entailed the processing of voluntary severance packages for interested teachers. This process was administered in terms of a collective agreement—known as Resolution 3—concluded with trade unions organising in the education sector. Initially, the process went smoothly and the initial set of applications was approved. However, the government changed tack and refused applications made after December 1996. 

The affected teachers were aggrieved.  They approached the High Court contending that the decision of the government was in breach of their constitutional rights to just administrative action and to equality. In opposing the claim of the teachers, the government barely addressed the facts; instead it argued that the High Court lacked jurisdiction because section 24 of the LRA covered such claims. The High Court agreed with the government and dismissed the claim on the basis that in essence, the matter was a labour dispute concerned with the proper administration or implementation of Resolution 3, a collective agreement. The teachers appealed to the Constitutional Court. Two questions arose at the Court. First, whether the case raised a constitutional matter and second whether the High Court had jurisdiction.
These questions intersect. The nature of the constitutional issue at hand had ramifications for the question whether the High Court had the necessary competence to adjudicate the dispute. That much is apparent from the manner in which the Court characterised the constitutional issue to be decided:

‘In essence, [the teachers’] section 33 claim is that the state acting in its capacity as employer did not act procedurally fairly in the administration of Resolution 3, and in particular, in the consideration of their applications for voluntary retrenchment.  Their challenge is based on their right to administrative justice.  The section 9 challenge is based on the differential treatment afforded to them compared to the treatment afforded to employees who had earlier applied for and been granted voluntary retrenchment in terms of Resolution 3.’

The Court proceeded to consider the jurisdiction of the High Court. It is significant to note at this stage that the issue to be decided had been characterised as a constitutional issue to the extent that it impinged on sections 9 and 33 of the Constitution. In section 169 of the Constitution, there is an express injunction empowering the High Court to determine constitutional issues unless the issue has been assigned by legislation to another court of equivalent status. Therefore, the proper question was whether the LRA assigns the dispute to a court of equivalent status to the High Court. But there is a linkage between whether an issue is a constitutional issue and whether legislation has assigned the issue to a different court of equivalent status. Both questions are premised on the determination of the same or similar issue, namely, the constitutional issue raised. In casu, the constitutional issue—and simultaneously the jurisdictional issue—was whether the LRA had assigned the determination of complaints about the proper enforcement and administration of collective agreements such as Resolution 3 to the Labour Court.  
In the Court’s assessment, the starting point was section 169 of the Constitution. The complaint presented by the teachers concerned the manner in which the government had implemented the provisions of Resolution 3. The complaints were two fold: the failure to hear the teachers before the decision to suspend the implementation of Resolution 3 was taken and the discriminatory treatment of teachers who applied for severance packages before December 1996 and those who applied after that date. 
The argument by the government was that the issue of determining the correct implementation of Resolution 3 has been assigned to the Labour Court by the LRA. The Court pointed out the answer was in the words used by section 24 of the LRA itself. Section 24 of the LRA deals with the resolution of disputes about the enforcement and implementation of collective agreements and provides that collective agreements must contain provisions dealing with the resolution of disputes. Where there are no such provisions, such disputes ought to be referred to the CCMA, which must first conciliate the disputes and if there is no resolution, arbitrate the disputes. The Court accepted that the Labour Court is a court of equivalent status to the High Court. Therefore, if the Labour Court had the power to determine disputes about the enforcement and implementation of collective agreements, it could be said that the LRA has assigned the issue to the Labour Court and not the High Court. In that event, evidently, the High Court would lack the jurisdiction to determine such disputes. But the problem is that section 24 of the LRA empowers the CCMA, and not the Labour Court to determine such disputes. The Labour Court’s role is a limited one. It is the review of decisions of the CCMA. The power to review a decision is not the power to determine an issue. Therefore the issue has been assigned by legislation to the CCMA, not the Labour Court.  

I should draw attention to two interrelated concerns of interpretation arising from Fredericks and Gcaba. First, Fredericks approached the issue raised on the basis of the claim as formulated by the teachers. It asked whether the claim that the conduct of the government had breached sections 9 and 33 of the Constitution fell within the jurisdictional competence of the High Court. If it did, the High Court had jurisdiction. Secondly, the Court was not preoccupied with the policy implications of such a finding. This point bears emphasis. The Court examined the claim before it; it did not seek to identify the claim that should have been pursued by the teachers. In short, the Court asked the ‘is’ and not the ‘ought to have been’ question. This may appear semantical. But it is an issue of considerable purchase. The outcome in both Fredericks and Gcaba depend, at the end of day, on the question(s) which the Court undertook to resolve. In Fredericks, the Court wanted to resolve the modest question of whether the claim as pleaded by the teachers has been assigned by legislation to a court of equivalent status to the High Court. By contrast, the focus of the enquiry in Gcaba was more ambitious. It was what claim should have been pursued by Mr Gcaba. This much is apparent from the following passage:

‘The applicant’s complaint was essentially rooted in the LRA, as it was based on conduct of an employer towards an employee which may have violated the right to fair labour practices. It was not based on administrative action. His complaint should have been adjudicated by the Labour Court.’
    
 
It was on this basis that the Court dismissed Mr Gcaba’s claim. But this passage leaves the basic question unanswered: does the High Court have jurisdiction in respect of the claim pleaded by Mr Gcaba? If the Court had directed its attention to this question, the matter would have been decided differently. So, why did the Court not ask the question as formulated in Fredericks? The answer lies in the unarticulated premise from which the Court began its analysis. The focus of the Court’s analysis was the formulation of an outcome which would resolve the ‘jurisprudential divide on the jurisdiction of the High Court’ in labour matters where the State is the employer.
 In other words, the focus was not on the narrower question of whether the claim presented by Mr Gcaba fell within the jurisdiction of the High Court. A focus into the claim presented before the Court would have revealed that the claim by Mr Gcaba was not a labour claim in terms of the LRA; it was an administrative law claim. It is true of course, that the same set of facts could have given rise to a claim under the LRA. When a similar set of facts arose in Fredericks, the Court merely analysed the facts before it and concluded that the High Court had the necessary jurisdiction. However, the premise from which the Court began in Gcaba led it to the inevitable enquiry: an examination into its preferred legislative policy. As I discuss below, Langa CJ was sharply critical of this approach construing it as juridical intrusion into the legislative arena.       
(iii) A juridical intrusion into legislative choices?: Chirwa v Transnet (Pty) Ltd and Others
The decision in Chirwa produced a divided outcome. This division says less about the complexity of the case than it says about the differing legal philosophies of the judges. Mrs Chirwa had been dismissed from Transnet for poor work performance, poor employee relations and incompetence. She referred a claim for unfair dismissal at the CCMA. As it is required to do by the LRA, the CCMA attempted to conciliate the dispute but failed. At this stage, Mrs Chirwa could refer the claim for arbitration in terms of the LRA. She, however, approached the High Court on judicial review in administrative law terms. She contended that in dismissing her Transnet, a state owned company, was exercising administrative action subject to review for legality, rationality and the audi alteram partem rule. The High Court assumed, without deciding, that it had jurisdiction on the matter and decided the case by the application of the rules of natural justice and administrative law. It found that Transnet had breached these rules, and ordered Mrs Chirwa’s reinstatement. The case came before the Court after an appeal from the SCA. The majority judgment was written by Skweyiya J. He characterised the issue for determination thus:

‘The central question in this matter is whether parliament conferred the jurisdiction to determine the applicant's case upon the Labour 

Court and the other mechanisms established by the LRA, in such a manner that it either expressly or by necessary implication excluded the jurisdiction of the High Court.’

From this characterisation two observations should be made. First, the Court asked the correct question when it said that the issue is whether Parliament has assigned the issue to a different court of equivalent status. The framing of the issue in these terms is consistent with the question posed in Fredericks. But we know that Chirwa is inconsistent with Fredericks. So, what explains this difference? In my view, the Court in Chirwa expanded the scope of the enquiry. It will be recalled that the Court in Fredericks limited its focus to the question whether another ‘court’ of equivalent status to the High Court has powers to determine an issue. The reference to a court is fundamental. According to section 169, the jurisdiction of the High Court is ousted only when the issue is assigned to a court of equivalent status. It is not ousted when the issue is to be determined by a forum other than a court. Determination, itself, bears its own meaning. In particular, the power to determine a dispute is different from the power of ‘review’. Despite this dicta the Court in Chirwa expanded the enquiry to include the Labour Court and the ‘other mechanisms established by the LRA’.
 The introduction of the ‘other mechanisms’ to the scope of the enquiry was significant. It enabled the Court not to think only of courts as defined in the Constitution, but to look at the overall scheme of dispute resolution as set out in the LRA. That scheme places the CCMA and not the Labour Court at the coal face of labour dispute resolution. It also favours mediation and conciliation, as opposed to judicial intervention in labour disputes. Arguably, it is preferable that labour disputes should be resolved through mediation and not litigation. However, our focus must not be on what is preferable; we should focus on what is constitutionally mandated.
When the focus shifts to what is constitutionally mandated, the natural conclusion from the provisions of section 169 of the Constitution is that the High Court retains its jurisdiction, unless the matter has been assigned to a different court. Skweyiya J’s conclusion, however demonstrates that little attention was paid to the implications of the findings in Fredericks regarding the import of the provisions of section 169 of the Constitution. In particular, the judge did not deal with the suggestion that the LRA assigns the matter to the CCMA and only gives the Labour Court a limited power of review. That much is apparent from the following comments of Skweyiya J:
‘Ms Chirwa's claim is that the disciplinary enquiry held to determine her poor work performance was not conducted fairly and therefore her dismissal following such enquiry was not effected in accordance with a fair procedure. This is a dispute envisaged by s 191 of the LRA, which provides a procedure for its resolution: including conciliation, arbitration and review by the Labour Court. The dispute concerning dismissal for poor work performance, which is covered by the LRA and for which specific dispute-resolution procedures have been created, is therefore a matter that must, under the LRA, be determined exclusively by the Labour Court. Accordingly, it is my finding that the High Court had no concurrent jurisdiction with the Labour Court to decide this matter.’
 

Given these comments, it is understandable that many would read Chirwa as a clear departure from (if not a rejection of) Fredericks. There can be no mistaking the ultimate ratio of Fredericks: the jurisdiction of the High Court can only be ousted where the issue is assigned the Labour Court. Put differently, the jurisdiction of the High Court cannot be ousted because the issue is assigned to the CCMA. The fact that the LRA processes are preferable over the High Court processes because it is ‘purpose-built’ is neither here nor there. But in Chirwa, the decision was that there is no jurisdiction because it is better that employees in the public sector should pursue their claims in the Labour Court and not in the High Court. 
Ngcobo J (as he then was) also wrote a separate, but concurring judgment. For him, the problem of competing jurisdictions could be resolved in the first instance by a conscious judicial process of applying ‘judicial policy’ whose effect would be to discourage parties from initiating proceedings in one forum (CCMA) and midstream switching to a different forum (High Court).
 Ngcobo J went further. For him, in order to resolve the jurisdictional quagmire which had arisen, one had to look at the primary objects of the LRA, which were to establish a comprehensive scheme of labour dispute resolution encompassing conciliation and arbitration, and the Labour Court as a court of review. But Ngcobo J was still confronted with the express wording of section 157 of the LRA, which envisages the existence of ‘concurrent’ powers between the Labour Court and the High Court in relation to employment matters of public sector employees. He did not frontally deal with this problem, but instead suggested that the legislative choice in using the term concurrent was ‘unfortunate’.
 The immediate implication of this finding is that it is permissible to ignore the express wording of the LRA; it is possible to find that notwithstanding the provisions of the LRA, the High Court has no concurrent jurisdiction with the Labour Court in relation to acts of the State as the employer. According to Ngcobo J, such a conclusion is permissible if one examines the underlying policy purpose of the LRA. 
Here, Ngcobo J is inviting us to ignore the text in favour of policy considerations underpinning the legislation. This invitation is tempting. But it is to be avoided. The transmutation of the function of legal interpretation into policy making creates more problems than it resolves; it also pushes the judicial branch to the heart of the legislative space. The enactment of law presupposes the existence of policy choices. In fact, law is a reflection of the choices already made. A court considering legislation primarily concerns itself with finding a meaning of the words used in the legislation. The words should not be criticised because they are unwise. They should be criticised for inconsistence with the Constitution. Subject to that requirement, courts must find meaning to the words used, not the policy behind the words. That should be left to the legislature, which is responsible for policy formulation. That is why Langa CJ was critical of the approach of the majority. His approach was that legislation should be accorded due respect. The reason for respecting words chosen by the legislature has its foundations on the doctrine of the separation of powers which is constitutionally entrenched in South Africa. 

VI
SEPARATION OF POWERS AND GCABA
(i) Respect for legislation 

The idea of the division of powers between the legislature, executive and judiciary has flourished in the United States of America (‘US’) thanks to the proposal of James Madison during the drafting of the US Constitution.
 However, the idea did not originate in the US; it originated in continental Europe; in France to be precise. It was the French philosopher, Baron de Montesquieu, who developed the idea in 1748 some 40 years before Madison’s Federal papers. Montesquieu, in his On the Spirit Laws
 suggested that the power of government must be divided into three different, but equal branches. That way, the government can avoid placing too much power on one individual. The need to avoid the centralisation of power in an individual was not important for its own sake. Liberty, essential to democracy, could only be preserved through checks and balances which are guaranteed by a government in which there is division of powers. An independent judiciary, an aspect of the separation of powers, is not only a machine to prevent undue encroachments by the executive. It also serves a utilitarian function. It is useful to conceive of separation of branches as a form of division of labour, permitting a more efficient and better organised government. That conception enhances the capacity of each branch of government to concentrate on its business. Adam Smith suggests ‘the separation of the judicial from the executive power seems originally to have risen from the increasing business of society, in consequence of its increasing improvement.’
 From these perspectives the doctrine of separation of powers plays two paradoxical roles: a constraint on power and enabler on the exercise of power. 
The content of the doctrine can take many forms, some more rigid than others; it can be express or implicit. In South Africa, it is now authoritatively established that, while not explicit, the separation of powers doctrine is an integral part of the constitutional scheme.
 It is neither necessary nor desirable to define the precise contours of the doctrine. What is, however, clear is that a key feature of the doctrine is to confer autonomy to the legislature with regard to legislation. In a country with a supreme constitution—and an apex court with a final say on constitutional interpretation—like ours, the autonomy of the legislature is limited. But that is a limitation; not a substitution. Legislation remains primarily a domain for the legislature, not the judiciary. My critique in this paper has, in part been directed at this: respect for legislation. Respect is not the same as obedience. It is an appreciation of the special status of legislation in society. Legislation is a mechanism by which society organises itself. The selection of the term ‘society’ is deliberate. It is because I wish to distinguish it from ‘legislature’—which I regard as a representative body or assembly of the people. Although complaints about accessibility to and role of Parliament abound, its role has never been in dispute. It is an embodiment of the people; it is not the people itself. Ngcobo J, however, perceives the idea of the people as an assembly in a broader context. The fact of the existence of a supreme constitution is not an abdication of the sovereign power of the people. The Constitution is a manifestation of the power delegated by the people to their representatives in Parliament. Certain facets, however, of that delegated power—such as the power to participate in legislative making—is retained by the people in the exercise of their sovereign power.

The people are not able to act as a multitude or a mob. They act in a disciplined and rational way. Legislation, a product of a rational and deliberative process, is a manifestation of the exercise of people’s power. That is why legislation is important; it is the voice of the people. That voice should not lightly be tempered with because it is wrong or because it does not accord with one’s expectation. It is only permissible to interfere therewith because it is inconsistent with the Constitution. The ability of the Court to strike down legislation which offends the Constitution does not arise because the Constitution is a fetish. It arises because the Constitution represents a higher voice; a social compact by means of which society itself is founded. That fact does not detract from the status of legislation as a voice of the people. The ideas expounded herein are not new. In The Dignity of Legislation
, Jeremy Waldron is able to deliver a unique account of the place of legislation in the annals of political and legal thought. His argument draws, for inspiration, on the works of John Locke and John Rawls. In his argumentation, he seeks to ‘evoke, recover, and highlight ways of thinking about legislation in legal and political philosophy that present it as an important and dignified mode of governance.’
 Waldron chooses Locke because he was the founder of the idea of a limited legislature. The limitation, however, did not lie, as it has become accepted in western understandings of democracy, in the judiciary. It lay in natural law. ‘[T]he Law of Nature stands as an Eternal Rule to all Men, Legislators as well as others.’
 If natural law (whatever its meaning) constrains legislative power, then what is the function of legislation? A principal function, explains Waldron, of legislation is to render natural law more determinate, and I would add, intelligible.
 So for example natural law may require that when a motorist passes through a heavily populated area, they ought to be ‘considerate to the pedestrians’ and thus ‘slow down’. But natural law is unlikely to specify the speed limit. Legislation will in such an instance set the speed limit, say 60km per hour. Similarly, when we consider property relations, natural law may prohibit ‘arbitrary deprivations’. But it will not define the term arbitrary deprivation, leaving it to legislation to supply the definition. This can go on and on, but the point is that legislation transforms the general into the intelligible.

Natural law may also contain certain prohibitions against certain conduct such as it is wrong to steal. But it will not contain penalties for the breach. Legislation will supply the penalties for the breach. The reason for allocating the role of setting penalties to the legislature must by now be obvious. The legislature is a representative body; it represents the interests of society. By setting penalties, it is performing a function, which in primitive society would either have been performed by each man for himself or by a mob. In respect to either function of the legislature, Waldron notes, there is a significant degree of disagreement. There is disagreement at the most basic level about whether certain functions must be played by the legislature at all; there is also disagreement as to the content of the laws passed by the legislature. When we encounter John Rawls, a contemporary philosopher, we discover that the idea of natural law has disappeared if not mutated into another idea: justice. Rawls says that we must conceive of justice—the equivalent of natural law—as something to which legislatures are already committed to.
 The role of legislation is the attainment of justice, something to which there is no disagreement about. Legislation which fails to adhere to the standard of justice is not good. 

Now, for the purposes of the argument advanced here, natural law and justice seem to play interchangeable roles. They both embody a set of norms against which legislation is measured, something which the Constitution also does. But the genius of Waldron’s argument is the identification of the unique role played by legislation as a concrete expression of the higher norms contained in constitutions. By passing legislation, legislatures are not only speaking; they are also resolving matters in which there is difference of opinion in society. They are not asking the judicial branch for answers; they are deciding the answers. They do so because in a democracy, they represent the people. It is in this respect that the outcome in Gcaba is open to criticism: the failure to recognise that the mere fact that a statute may be ambiguous is not an invitation to the judiciary to decide the ambiguity. Sometimes the ambiguity is left on purpose; sometimes it is a reflection of a deliberate policy choice. It is by respect of legislation as a ‘mode of governance’ that ambiguities in legislation, such as those we encounter between the LRA and PAJA can be left to the legislature to resolve.    
(ii) Separation of powers 

Gcaba was decided on policy grounds. In summary, the policy grounds were: (i) it is preferable to follow the specially crafted mechanisms of the LRA rather than pursue claims in the High Court in terms of PAJA; (ii) forum shopping should be discouraged; (iii) the litigation of matters involving employment under the PAJA will create parallel streams of law, which must be avoided. But there is an answer to each one of these arguments. The wisdom of pursuing labour claims through specially crafted mechanisms is beyond dispute. What is in dispute, however, is what choices have been made by the legislature. The argument about the undesirability of forum shopping has little purchase. As Plasket J explained in POPRCU
 constitutional rights must be given their full effect. The situation where an employee pursues parallel claims simultaneously in different forums can be dealt with under existing rules and principles. Similarly, the argument about ‘parallel stream of law’ does not fully arise in the context of the present facts. The real issue is that there are already parallel streams of law: administrative law and labour law. These streams may develop from the same facts. The harm sought to be avoided by the urge to streamline the legal channels for challenging unfair decisions is not altogether apparent in these circumstances.      

Despite my misgivings, the unquestionable fact is that the foundation of Gcaba is policy. While legal puritarians may baulk at this idea, they will recall the judgments of Ngcobo J and Skweyiya J in Chirwa. Both were naked application of policy. For Ngcobo J ‘judicial policy’ licenced judges to depart from explicit statutory provisions to avoid difficulties of legal interpretation. Similarly, the effect of Skweyiya J’s judgment was to supplant the policy choices made by the legislature with the judges’ views. The provisions of the LRA are clear: the High Court has concurrent jurisdiction with the Labour Court in employment disputes where the State is the employer. In fact, Ngcobo J accepted this fact, but called it an ‘unfortunate’ state of affairs. It was on this basis that he believed that a policy based interpretation was warranted in order to excise the High Court from labour matters altogether. 

But Langa CJ, in a powerful dissent, cautioned against the judicial zeal to trench upon the legislative sphere by deciding policy issues. While there may be certain advantages to be gained by dealing with labour cases through the LRA, for Langa CJ, the policy choice made by the legislature was that the High Court would not be deprived of its jurisdiction where such disputes also raise administrative law concerns. The fact that a court may find that a policy choice is bad is no justification for the court to depart from its role of giving effect to the intention of the legislature provided that it is constitutionally sound. After all, it is the legislature, not the courts which carries the popular mandate of the people. It is for this reason that policy choices fall within its exclusive preserve. The legislature is not immune from making mistakes simply because it is elected: 
‘While we may question that intention and may have preferred a legislative scheme that more neatly divided responsibilities between the different courts, that is not the path the legislature has chosen. We must be careful as a court not to substitute our preferred policy choices for those of the legislature. The legislature is the democratically elected body entrusted with legislative powers and this court must respect the legislation it enacts, as long as the legislation does not offend the Constitution.’

The basis for the view articulated above, according to Langa CJ lies in an important constitutional principle. The fact that rights overlap does not mean they negate each other. Similarly, rights do not trump other rights. They are interdependent and indivisible. The strength to their protection lies not in any form of reductionist thinking, but in approaches consistent with the provisions of the Constitution. Rights exist to fulfil the human condition, not the convenience of the branches of government. It is the duty of the courts to ensure that the rights do in act serve the human condition. Such a duty is frustrated, not facilitated by restrictive approaches whose purpose is the creation of convenience for the courts and other branches of government. 

Not only did Langa CJ consider the majority judgment as trenching upon the legislative sphere, he also believed that the judgment was inconsistent with the ‘clear’ language of the LRA and the Fredericks judgment. In my submission, Gcaba follows the majority judgment in Chirwa in both respects. It is inconsistent with the clear language of the LRA and amounts to a rejection of precedent. 

‘There is an important principle at play here. Both PAJA and the LRA protect important constitutional rights and we should not presume that one should be protected before another or presume to determine that the 'essence' of a claim engages one right more than another. A litigant is entitled to the full protection of both rights, even when they seem to cover the same ground. I agree with Cameron JA that, while it may be possible for the legislature to prefer one right over another, it must do so much more explicitly than it has in the LRA and PAJA. Cameron JA concluded: 

“We must end where we began: with the Constitution. I can find in it no suggestion that, where more than one right may be in issue, its beneficiaries should be confined to a single legislatively created scheme of rights. I can find in it no intention to prefer one legislative embodiment of a protected right over another; nor any preferent entrenchment of rights or of the legislation springing from them.” 
The implication is that there is no constitutional reason to prefer adjudication of a claim that may simultaneously constitute both a dismissal and administrative action, under the LRA rather than under PAJA. I should add that the legislature could resolve any potential problems of duplication by conferring sole jurisdiction to deal with any disputes concerning administrative action under PAJA arising out of employment upon the Labour Court. So far the legislature has not chosen this route.’
 

Powerful words. But why did the former Chief Justice state the obvious? Was it because like Nugent JA, he thought Chirwa was no more than a battery of ‘unsound propositions’?
 We know that the issue in Chirwa had in fact been decided by Fredericks. Perhaps there is an important message behind the powerful exhortation of the former Chief Justice. We are to find that meaning in the words themselves: respect for precedent and legislation. It is with this that I wish to conclude.
V
THE FUTURE OF GCABA
Out of simple facts, Gcaba produced a remarkable judgment. Two legal conclusions stand out for emphasis. The first relates to the doctrine of precedent. No serious analysis can escape the conclusion that Gcaba is a clear departure from Fredericks. The question of the degree to which a final appellate court can depart from its own precedent is unexplored territory in South Africa. But a few remarks may be warranted. At its heart, the doctrinal import of the stare decisis rule lies in its innate ability to create juridical order. The order is created because decisions of higher tribunals are binding and effective on lower tribunals. However, the same logic applies in relation to previous decisions of the same court. It is necessary and consistent with the rule of law that previous decisions are followed. 

But the fact of certainty cannot be the be all and end all. A final appellate court should enjoy the power to depart from its previous decisions. But the ramifications of departing from precedent can be profound. In certain cases, it may shake the very foundations of the legal system. In the United States of America, many aspirant judges to the Supreme Court are routinely asked about their view of the case Roe v Wade.
 The purpose of posing the question is never to elicit an insightful answer into the legal expertise of the applicant, but to understand his or her political leanings. Regardless of the answers given by candidates to this question, the fact is that Roe v Wade has remained unchanged since 1973. There are good reasons for this. Law is not politics. It binds society together where politics cannot. Societies can survive the tinkering with the political order. They cannot, however, survive the tinkering with the legal order. Judges therefore must exercise the power to alter precedent sparingly. This bears emphasis in the context of South Africa where the Constitutional Court bench has changed substantially since the first appointments were made about 15 years ago. Previous judgments of the Court which are clearly wrong and inconsistent with prevailing understandings of the Constitution should be subjected to regular review, and where they are no longer of value to society be jettisoned. But that will happen in very rare cases. 
Another remarkable feature of Gcaba concerns respect for legislation. It is unavoidable that judges will encounter legislative choices which they disagree with. There could be valid and cogent grounds for such disagreement. But the Court, being a court of last instance has a duty to respect choices of the legislature. That requires an appreciation of the distinction—which is often nuanced and not apparent—between questions of legal interpretation and policy choices. At its very core, the problem identified by the Court in Gcaba was not one of judicial interpretation; it was one of the undesirability of the consequences of giving effect to a given legal regime. That a particular normative order brings about undesirable consequences does not make it constitutionally bad. It may be said that legislative intervention is warranted to facilitate the workings of the system. But the duty of an appellate constitutional court lies not in taking sides in the debate of who is right or wrong, but on what is legally permissible. When a court enters the policy fray, it reduces itself to a political organ. This is why, the following counsel, from the Court itself is apposite:

‘This case is not about the merits or demerits of the provisions of the disputed legislation. That is a political question and is of no concern to this Court.’
   
Ironically Gcaba’s future lies in the very doctrines that it sought to undermine: stare decisis and separation of powers. Its survival depends on whether a future court will defer to it on the basis that it was decided after Fredericks or takes a view that it was wrongly decided and therefore should be overturned. On the other hand, it is arguable that a future court may take the view that Gcaba was an unwarranted intrusion into the legislative arena and therefore should not be followed.    
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