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Introduction

Section 23(1) of the Constitution
 gives everyone the right to fair labour practices.  The Labour Relations Act 66 of 1995 (LRA) gives effect to this right and provides, amongst other things, that an employee has the right not to be unfairly dismissed
.

In National Education, Health and Allied Workers’ Union v University of Cape Town & others 2003 (3) SA 1 (CC) (“the Nehawu judgement”), the Court articulated this right in the following terms:


“Security of employment is a core value of the LRA and is dealt with in Chapter VIII.  The Chapter is headed ‘Unfair dismissals’.  The opening section, section 185, provides that ‘every employee has the right not to be unfairly dismissed’.  This right is essential to the constitutional right to fair labour practices.  As pointed out above, it seeks to ensure the continuation of the relationship between the worker and the employer that are fair to both.  Section 185 is a foundation upon which the ensuing sections are erected.
”   

Section 185 read together with the remaining provisions of Chapter VIII of the LRA deal comprehensively with fair and unfair dismissals
; distinguishes between a fair reason and a fair procedure; provides a process for the purposes of claiming relief in the event of an unfair dismissal and specifies what remedies, if any, are available to a dismissed employee.

In this context, both the reason for and the process in terms of which a dismissal has been effected assume fundamental importance.  Disciplinary proceedings constitute the commencement of and the basis for the enquiry into the fairness of a dismissal.

The purpose of this paper is to explore the issues related to disciplinary proceedings.  For that purpose the discussion is dealt with in two parts.  The first part deals with the theoretical or legal aspects of the concept of ‘fairness’ in the context of disciplinary proceedings.  The second part deals with the practical implementation of a disciplinary process and provides a useful checklist of things to attend to for those involved in such proceedings. 

The Theoretical Aspects

The principle of progressive discipline
In terms of the principle of progressive discipline, it is generally not appropriate to dismiss an employee for a first offence unless the misconduct is so serious or untenable that it renders a continued employment relationship intolerable
.  This principle is based on the philosophy that discipline in the workplace is not punitive but is intended to secure a standard of performance or conduct by employees that is required by employers.  To this end discipline is progressive
 and dismissal for a first offence can only be justified if the misconduct makes a continued employment relationship intolerable. 

Under this principle relatively minor acts of misconduct are dealt with by a range of warnings, often referred to as verbal, written, or final written warnings.  The purpose of the warning is two-fold: first to register or record the misconduct, and second to alert the employee that any further infractions might warrant more serious forms of warnings or dismissal and to encourage the employee to improve his conduct.  In the event of recurrent acts or the commission of more serious acts of misconduct
, the employee faces the prospect of disciplinary proceedings with the very real prospect of dismissal
.  Consequentially, disciplinary proceedings should generally be instituted in the event of serious acts of misconduct
 which may warrant dismissal, or in circumstances that are provided for in a disciplinary code or procedure
. 

The most common reason for dismissal is premised on allegations of misconduct.  However, the LRA stipulates that an employee may be dismissed for one of three reasons, namely dismissal for misconduct, incapacity or operational requirements
.  By implication, a dismissal that is not for a reason based on one of these three categories is likely to be unfair.  Significantly, this categorisation also has practical implications for the processing of disputes, giving rise to specific and separate regulation of each category and generating different jurisdictional issues.  Given that dismissals for misconduct are, in the main, referred to the CCMA for conciliation and arbitration
, rather than to the Labour Court for adjudication, the jurisprudence in relation to this topic arises mainly from judgements in respect of review applications, where the basis for review of arbitrators’ awards are limited.  Nevertheless, as will appear from this analysis, clear principles on the issues raised have emerged. 

Fair reason

Disciplinary proceedings, by their nature, involve the first and fundamental steps in the implementation of the principles of substantive and procedural fairness upon which later assessments are necessarily made.  In this regard, a brief analysis of the meaning of ‘fairness’ is not only necessary for the purposes of this topic but without which this paper would be incomplete.  

In dismissal disputes, the employee is required in terms of section 192(1) to establish the existence of the dismissal, and once established, the onus shifts to the employer, who must prove, on a balance of probabilities that the dismissal was for a fair reason and in accordance with a fair procedure.  The onus is discharged, if the employer can demonstrate through credible evidence that its version is more probable or more acceptable than that of the employee
. 

The LRA does not define the concept of substantive or procedural fairness but it does refer to the Code of Good Practice: Dismissal (the Code)
 as a guide in respect of such issues.  In essence, an enquiry into the substantive fairness of a dismissal is in fact an enquiry as to whether there is a valid and fair reason for the dismissal.  The facts of a particular case and the appropriateness of dismissal as a sanction in the context of such facts, constitute the basis upon which a determination as to whether or not a fair reason exists
, must be made.

Factual adjudication of the charges
Once the charges of misconduct have been read, the plea has been entered and the evidence of both parties has been presented, the chairperson must determine the guilt or otherwise of the employee.  In the event that the chairperson is of the view that the employee is indeed guilty, the chairperson is required, in the context of the nature of the charges and evidence in mitigation, to determine the appropriate sanction, if applicable.  The first is a factual issue in which the chairperson must determine on the basis of the evidence presented, whether the employee is guilty of the misconduct with which he has been charged.  This is a conventional process of factual adjudication in which the chairperson considers the evidence and makes a decision on the issues of misconduct.  This enquiry into misconduct involves an assessment of whether there was a workplace rule in existence and whether the employee breached that rule
.   

Depending on the circumstances, an employee may be entitled to question the validity or the reasonableness of the rule.  This involves an assessment of the operational necessity for the rule.  The chairperson looks at the nature of the particular enterprise, the grounds upon which the rule is based and may have regard to the general industrial relations practice
 for this purpose.  The employer can generally set the standards and establish the rules of the enterprise with a certain degree of latitude limited only by the principle of reasonableness. 

The determination of rules or standards in a workplace may conceivably differ from one employer to the next.  It is also possible that depending on the nature of the industry or the enterprise, employers may have different responses to the same form of misconduct.  This may lead to different results in situations that may be strictly comparable.  For example while employers may generally have a rule requiring proper timekeeping, their responses to any breaches of the rule might differ widely.  However, the fact that the employer determines the rules, including the rules that determine what sanction should follow a contravention of the rule, does not preclude an external and independent enquiry into the fairness of the sanction imposed.  As Brassey succinctly states: “...the employee can only be judged by reference to the standards that prevailed when he perpetrated the act complained of, since it is by reference to them that he is entitled to regulate his conduct.  The employer, in short, can set standards within the band of reasonableness, but has no such latitude when the prevailing standards .....come to be applied.”
   
Where the rule has been applied over a period of time or is one that has been agreed between the employer and the employees or the trade union, that is a strong indicator that the rule is reasonable
.  Similarly, where the sanction for the contravention of the rule has been agreed with the trade union, or is one that has been consistently applied over time, it is very unlikely that its imposition could be held to be unfair.  

Once satisfied that the rule is reasonable, the chairperson enquires whether the employee was aware of the rule and whether it has been consistently applied
.  Rules that are ‘unwritten’ or are implied by the common law, custom or practice are implicitly known to employees.

The prevalence of a ‘rule’ is however not the only basis for a fair dismissal.  In Hoechst v Chemical Workers Industrial Union (1993) 14 ILJ 1449 (LAC) the Court held that employees may, in appropriate circumstances, be dismissed for conduct that occurred outside the confines of the workplace and which falls beyond the purview of any disciplinary code.  Whether the employer may do so will require a complex but comprehensive assessment of a number of factors including the nature of the conduct, the nature of the work performed by the employee, the position of the employee and his relationship with the employer, the nature and size of the employer, the relationship between the employee and the victim, the nature of the employer’s business and the impact of the conduct on the employment relationship, amongst other things.  This approach indicates that misconduct is not necessarily linked to the workplace nor is it limited to the employment relationship.  Conduct which occurs outside of the workplace or falls beyond the employment relationship, but impacts negatively on the employment relationship, may justify dismissal
. 
The debate as to whether workplace rules which are generally stated in disciplinary codes must be followed slavishly in order to comply with the requirements of a fair procedure has received a fair amount of judicial attention.  It is apparent from the case law that such codes are guidelines and may be departed from provided that the right to a fair hearing has been complied with
.  The issue is complicated if the disciplinary code is incorporated into the contract of employment.
In any event, each stage of the inquiry upto this point is an objective one in which the chairperson determines the issues before her on the basis of the evidence and having regard to the onus of proof that rests on the employer.  If the chairperson determines that the employee is, on a balance of probabilities, guilty of the charges proffered against him, the chairperson progresses to the next stage of the process. 

Appropriate sanction 

In determining an appropriate sanction, or more particularly, when deciding whether or not to impose the penalty of dismissal, the chairperson is required to consider factors such as the employee’s circumstances including length of service, previous disciplinary record and personal circumstances, the nature of the job performed by the employee and the circumstances of the infringement itself, in addition to the gravity of the misconduct
.  

Section 188(1)(a) contemplates a single enquiry by the chairperson:  whether the sanction of dismissal is fair in all the circumstances of the particular case.  Once the decision has been made and given effect to, the employer will, in relation to any challenge thereto be required to demonstrate that both the reason for dismissal and the procedure adopted were fair.  

The question of the approach to an enquiry into fairness is based on a history of developed jurisprudence culminating in a recent pronunciation on the matter by the Constitutional Court
.  In 1992 the then Appellate Division in the context of the previous Labour Relations Act 28 of 1956 and its “unfair labour practice” jurisdiction in Media Workers Association of South Africa and Others v Press Corporation or South Africa
 (“the Perskor judgement”) held that a decision on a question of fairness is “the passing of a moral judgement on a combination of finding facts and opinions”
.  Grosskopf JA at page 800 indicated that: “ a determination is a judgement made by a Court in the light of all relevant considerations.  It does not involve a choice between permissible alternatives”.   

In 1995, in a further decision of the Appellate Division which had given specific consideration to the implications of this moral or value judgement on the determination of an appropriate sanction for misconduct, the court said the following: 

“But what is a fair reason (for a dismissal)? A helpful answer, in general terms, is that given by Cameron, Cheadle and Thompson the New Labour Relations Act: The Law after the 1988 Amendments at 144-5.  It is said:

A fair reason in the context of disciplinary action is an act of misconduct sufficiently grave as to justify the permanent termination of the relationship .... Fairness is a broad concept in any context, and especially in the present.  It means that the dismissal must be justified according to the requirements of equity when all the relevant features of the case including the action with which the employee is charged are considered.”

National Union of Mineworkers & others v Free State Consolidated Gold Mines (Operations) Ltd 1996 (1) SA 422 (A) at 446G-I [(1995) 16 ILJ 1371 (A)] 
This approach to the question of ‘fairness’ is consistent with the Constitutional Court’s approach in the Nehawu judgement where Ngcobo J said that “.......what is fair depends upon the circumstances of a particular case and essentially involves a value judgement”
.
In 2007 and in the context of dismissal for operational requirements, Davis AJA in BMD Knitting Mills (Pty) Ltd v South African Clothing & Textile Workers Union
 defined the concept of fairness as follows:

 “The word ‘fair’ introduces a comparator, that is a reason which must be fair to both parties affected by the decision.  To this extent the court is entitled to enquire as to whether a reasonable basis exists on which the decision, including the proposed manner, to dismiss for operational requirements is predicated.  Viewed accordingly, the test becomes less deferential and the court is entitled to examine the content of the reasons given by the employer, albeit that the employer is not directed to whether the reason offered is the one which would have been chosen by the court.  Fairness, not correctness is the mandated test.”

The Constitutional Court in Sidumo and Another v Rustenberg Platinum Mines Ltd and Others
 (“the Sidumo judgement”), in a unanimous judgement set aside the decision of the court a quo and held that on a plain reading of all the relevant provisions of the LRA, it is clear that a commissioner or arbitrator must determine whether the dismissal was fair as an impartial adjudicator and that the commissioner’s sense of fairness must prevail and not the employer’s view
.  The Constitutional Court indicated that a determination of the fairness of a dismissal requires a consideration of the following:

· the totality of the circumstances of the matter;

· whether what the employer did was fair;

· the importance of the rule that the employee breached;

· the reason the employer imposed the sanction of dismissal;

· the basis of the employee’s challenge to the dismissal;

· the harm caused by the employee’s conduct;

· whether additional training and instruction may result in the employee not repeating the misconduct; 

· the effect of dismissal on the employee;

· the long service record of the employee
.

According to this judgement, read together with the Code, this is not an exhaustive list and none of the above factors will be determinative, and all of these factors must be weighed in determining what is fair in the circumstances.

Practically, and for the purposes of disciplinary proceedings, it is necessary for the employer in such proceedings, to establish the factual basis or a fair reason for the dismissal in light of the above jurisprudence.  This means, that viewed objectively, the reason for the dismissal must be an act of grave or serious misconduct which warrants the permanent cessation of the employment relation or renders the continuation of the employment relationship intolerable, in the context of the balancing of all of the factors identified by the Constitutional Court.  

By way of example, where the conduct of the employee is found to be unacceptable but the sanction of dismissal is in all the circumstances not a fair sanction
, the dismissal will be substantively unfair.  Similarly, where the conduct of the employee is unacceptable and the sanction of dismissal is in all the circumstances a fair sanction, the dismissal will be substantively fair.  Ultimately, the approach to fairness endorsed by the Constitutional Court in the Sidumo judgement creates an even balance between the competing interests of the employer and the employee and both are guaranteed the right to fair labour practices.

Fair procedure 

The practical implementation of the principle of ‘fairness’ is necessarily linked with an assessment of the requirements of a fair procedure.  A dismissal will, in terms of section 188 of the LRA, be unfair if the employer fails to prove that the dismissal was for a fair reason and that it was effected in terms of a fair procedure.  

The primary purpose of a fair procedure is to investigate the charges or complaints against the employee, to offer the employee a fair and reasonable opportunity to speak in defence of such charges, and in mitigation thereof, and to determine whether a fair reason exists for the termination of the employee’s employment
.  This purpose clearly goes beyond a fact finding mission, and extends to an assessment of competing versions with a view not only of determining the validity of the charges against the employee but of determining an appropriate sanction in the context of the principle of ‘fairness’.  Fundamentally that means that even if the “facts speak for themselves” and the conduct of the employee is in the circumstances so obvious as to appear to render a hearing unnecessary, an employee is still entitled to a hearing to give meaning to the “audi alteram partem” principle.  The reason is obvious.  A ‘fair reason’ contemplates the ventilation of charges, the exchange of relevant information, the consideration of evidence in support and in defence thereof, and evidence in mitigation
 and aggravation.  A profound and legitimate workplace decision necessarily emanates from an objective and independent consideration of both views in a process that encourages dialogue and reflection.  Cora Hoexter explains, in the context of administrative decision making, which is equally applicable to workplace decision making, the value of procedural fairness, in the following terms:


“Procedural fairness in the form of audi alteram partem is concerned with giving people an opportunity to participate in the decisions that will affect them, and – crucially – a chance of influencing the outcome of those decisions.  Such participation is a safeguard that only signals respect for the dignity and worth of the participants but is also likely to improve the quality and rationality of ....... decision making and to enhance its legitimacy.
”   

The secondary purpose of a fair procedure is perhaps more philosophical.  Procedural fairness is a principle of good workplace governance.  It is not only morally right to promote the observance of a fair hearing, it is also the best way of achieving visible and transparent workplace democracy where employees understand the value of rules and accept consequences of breaches of such rules.  By implementing a fair procedure, the employer demonstrates visibly and transparently its participation in a democratic and participatory process aimed at determining an outcome that is not only fair but one that is aimed at supporting the principle that “security of employment” is a core value of the LRA
.   After all, workplace democracy, like democratic governance has only one raison d’etre, namely to serve the interests of all those who inhabit it.
At a practical level, the LRA draws a distinction between the reason for a dismissal and the manner of the dismissal
.  The manner of the dismissal or the right to a fair procedure remains, in our law, a crucial component of the determination of a fair decision.
It is necessary at this stage to examine the nature and content of the right to a fair procedure and the constituent parts of that right. 

The nature of the right

During the period of the previous labour legislation the Industrial Court took the view that whilst the principle of a fair procedure was innately linked to the determination of a fair decision, the rules of natural justice could not be applied mechanically or with the trappings of strict legalism
.  This approach emanates from the perspective that workplace governance, is by its nature characterized by an inherent flexibility, and the daily direct interactions between employees and employers requires quick, efficient, fair and effective dispute resolution procedures.  Edwin Cameron
 explains the need for flexibility as follows:


“..... Employers and employment conditions vary hugely in their circumstances and to oblige a one-man trader to comply with the same procedures and formalities which may reasonably be expected from a mining operation employing tens of thousands would not only be impractical and unnecessary, it would also be unfair.  Just as the principles of natural justice – upon which the industrial court has increasingly begun to draw for its formulations  - are flexible and have no precisely fixed content, so too the exact requirements of the right to a hearing before dismissal must depend on various considerations.”

But ‘flexibility’ as Cameron points out
 although appropriate in the context of industrial relations “has its limits and these seem to lie along the boundaries of essential fairness”.  There is clearly merit in this approach both from a practical and conceptual approach.  From a practical perspective, it allows an employer, with reference to the context in which it finds itself, to ensure that a fair process is implemented without all the trappings of formality or the strict application of the rules of evidence.  From a conceptual perspective the principle of procedural fairness takes into account the nature of employment relations, recognises the adaptability of the principle to suite the occasion and yet maintains the benefit for all participants to enjoy its essential content.

The question is, does the LRA support the notion of ‘flexibility’ and if so, to what extent?  Section 188 imposes a statutory right to a fair procedure, and says nothing more apart from a reference to the Code.  To that extent, the LRA upholds the idea of flexibility.  Thereafter, the Code stipulates a range of factors that should be taken into account to determine whether a fair hearing has been afforded.  To that extent, and even in the context that the Code is a ‘guideline’, the Code establishes the minimum content of that right and effectively limits the extent of the flexibility.  
This issue is explored further in the context of the examination of the constituent parts of the right, below.        
Content of the right to a fair procedure

Procedural fairness in terms of the LRA is dealt with in item 4 of the Code.  

The content of this right was initially articulated by the Industrial Court in the context of the previous Labour Relations Act 28 of 1956 and its “unfair labour practice” jurisdiction.  Bulbulia M in Mahlangu v Deltak
 (“the Mahlangu judgement”) indicated that a procedure which aims to promote the principle of fairness must include: the general right to challenge “any statements detrimental to his credibility and integrity”, and specific rights, such as the right: 1) to be informed of the nature of the charges together with relevant particulars of the charge; 2) to a ‘timeous’ hearing; 3) to adequate notice of the hearing; 4) to representation; 5) to call witnesses; 6) to an interpreter; 7) to a finding and a sanction, if any, and reasons; 8) to have the previous record considered; and the right to an internal appeal
.

These requirements are now codified.  In contrast however, the requirements of a fair hearing previously referred to as ‘rights’
 are stated in ‘directory’ terms
 rather than ‘peremptory’ ones in the Code.  This is not surprising in the context that the Code provides guidelines only and does not give rise to rights in and of itself
.  Item 4 restates the general principle that the employee should be allowed the opportunity to state a case in response to the allegations.  In order to give meaning to this principle, the Code, in addition, specifies the broad principles of a fair hearing
 in the following terms:

· The employer should ‘normally’ conduct an investigation to determine whether there are grounds for dismissal.  This does not need to be a formal enquiry;

· The employee should be informed of the allegations using a form and language that the employee can reasonably understand;

· The employee should be entitled to a reasonable time to prepare a response, and to assistance from a trade union representative or fellow employee;

· After the enquiry, the employee should be furnished with written notification of the decision and, if applicable, the reasons for the dismissal;

· If dismissed, the employee should be reminded of any rights to refer the matter to a council with jurisdiction or to the CCMA, or to any dispute resolution procedures established in terms of a collective agreement
.

The hearing

As indicated above, the Code indicates that the employer should ‘normally’ conduct an investigation and in the event that the investigation indicates possible misconduct, an enquiry should be held.  The Code specifies that this does not need to be a formal enquiry.  This approach is indicative of a more principled or pragmatic rather than a formalistic approach to a ‘fair procedure’.  This means that as long as the fundamental right to a fair hearing is established, the procedure may be ‘formal’ or ‘informal’, and the process may vary from one employer to the next.  

The Labour Court has taken cognisance of the ‘informality’ of the process.  In Moropane v Gilbeys Distillers and Vintners (Pty) Ltd & another
 (“the Moropane judgement”) the Court held that the right to a fair procedure in terms of the LRA requires “less stringent and formalised compliance than was the case under the unfair labour practice jurisprudence of the industrial court”.  This approach was also adopted by the Labour Court in Avril Elizabeth Home for the Mentally Handicapped v CCMA & others
 (“the Avril Elizabeth Home judgement”):


“When the Code refers to an opportunity that must be given by the employer to the employee to state a case in response to any allegations made against that employee, which need not be a formal enquiry, it means no more than that there should be dialogue and an opportunity for reflection before any decision is taken to dismiss.  In the absence of exceptional circumstances, the substantive content of this process as defined by item 4 of the Code requires the conducting of an investigation, notification to the employee of any allegations that may flow from that investigation, and an opportunity, within a reasonable time, to prepare a response to the employer’s allegations with the assistance of a trade union representative or fellow employee.  The employer should then communicate the decision taken, and preferably communicate this in writing.  If the decision is to dismiss the employee, the employee should be given the reason for dismissal and reminded of his or her rights to refer any disputed dismissal to the CCMA, a bargaining council with jurisdiction, or any procedure established in terms of a collective agreement.


..............There is clearly no place for formal disciplinary procedures that incorporate all of the accoutrements of a criminal trial, including the leading of witnesses, technical and complex ‘charge sheets’, requests for particulars, the application of the rules of evidence, legal arguments, and the like.”

Both the Moropane and the Avril Elizabeth Home judgements talk the language of flexibility
 but accept the limits of that approach.  The latter judgement recognises that even in the context of flexibility or ‘informality’, an employee is entitled to the minimum content of the right such as notification of the charges, a reasonable opportunity to prepare a response with appropriate assistance, an opportunity to state a case, the decision and reasons for the decision, amongst other things.  Using Cora Hoexter’s
 terminology this approach
 “seems to be a mixed one of variability
 within a framework of conceptualism”.  In plain language, the jurisprudence referred to above very clearly establishes that while the overall principle of fairness cannot be compromised, the constituent elements of that right might to a greater or lesser extent be limited or rendered inapplicable. 
It is clear that in keeping with the flexibility of the process and the need for quick and efficient dispute resolution procedures, the Labour Court has refused to intervene in disciplinary proceedings
.
The charges

The employer is required in terms of the Code to notify the employee of the charges or allegations against him ‘using a form and language that the employee can reasonable understand’
.   The reason is obvious.  The employee must understand the nature and the cause of the accusation against him in order to properly consider the matter, and to adequately prepare a response.  This arguably requires the employer to be generous in its disclosure of the accusations, the circumstances on which they are founded and any other information or documentation which it intends to rely and in respect of which the employee regards as relevant to his defence.  
Whilst the obligation to make such disclosure in disciplinary proceedings cannot be equated with the comparable obligation in criminal proceedings, it is clear that “the information on the charge-sheet must be sufficient to make the accused’s right to prepare, a real and not an illusory right”
.  The nature of the charges and the allegations in relation thereto are solely within the knowledge and domain of the employer, and consequently the employer must stand or fall on the basis of the detail provided.

The precise nature and extent of disclosure will, depending on the circumstances, always be a contentious issue.  The adequacy of the information provided by the employer will ultimately depend on whether the employee was able to prepare his defence and more generally to exercise his rights.   In Klein v Dainfern College 2006 (3) SA 73 (T), the court dealt with the issue of disclosure in the context of disciplinary proceedings and held that at common law the employee is entitled “to have the charge clearly formulated with sufficient particularity in such manner as will leave him/her under no misapprehension as to the specific act or conduct to be investigated.”  
Where the employee requires information, additional to that provided by the employer, for the purposes of preparing his defence, it is certainly arguable that fairness demands that he is entitled to such information subject only to two limitations: 1) that the information requested is relevant to his defence; and/or 2) that the principles of confidentiality or legal privilege apply.  The entitlement to disclosure, like other entitlements and rights, is not an absolute right, and there may be competing interests which impact on this entitlement, such as for example, privacy rights that accompany contracts of employment of other employees or the need to preserve in appropriate circumstances the fundamental rights of another individual or entity.  However, and as indicated above, in order to support the principles of ‘fair play’, restrictions on disclosure should be exercised cautiously.
Adequate notice

Notice of the charges and the adequacy of the information provided is invariably linked to the requirement that an employee should be provided with timeous or adequate notice of the intended action.  It follows that unless an employee is afforded a reasonable period of time to consider the accusations against him, to obtain assistance if required, and to prepare his defence, the employee will have been denied the right to a fair procedure.  This requirement of adequate notice, like that of adequate information, are not immutable and much will depend on the circumstances of a particular case.

So for instance, in Nkomo v Adminstrator, Natal (1991)12 ILJ 521 (N) the employer gave hospital workers who were in the main illiterate, a period of 48 hours over the weekend to prepare written responses to their proposed dismissals.  The Court regarded this as being ‘wholly inadequate’ in the circumstances. 
In another case decided in terms of PAJA
, the High Court found that 48 hours’ notice of a disciplinary hearing could not be regarded as adequate notice “by any stretch of the imagination”.
There is also a further significant aspect of timing associated with the holding of a disciplinary hearing.  That is the principle that an employer must not only give an employee adequate notice of the hearing, it must also ensure that the hearing is held within a reasonable time after the alleged commission of the offence or after the employer has become aware of the alleged misconduct.  Article 11(5) of the International Labour Organization’s (“ILO”) Termination of Employment Recommendation 119 of 1963 required an employee to be given “an opportunity to state his case promptly” in the event of serious misconduct.  This Article was cited in numerous Industrial Court judgements at the time.

This Article was however replaced in 1982 by ILO Convention 158 of 1982 and ILO Recommendation 166 of 1982 which provides in Article 10 thereof that “the employer should be deemed to have waived his right to terminate the employment of a worker for misconduct if he has failed to do so within a reasonable time after he has knowledge of the misconduct”.  ‘Waiver’ in this context should not be confused with the term normally associated with waiver of rights in contractual law disputes both in terms of its legal requirements and effect.  An employer who fails to institute disciplinary proceedings against an employee within a reasonable time should be considered to have waived its rights to do so.  In labour law terms, it is, depending on the circumstances, and in the overall context of fairness, a possible indicator that a fair reason to terminate the employee’s employment does not exist. 
Failure to process disciplinary proceedings against an employee within a reasonable time is potentially extremely prejudicial to an employee.  The purpose of a prompt hearing is to ensure that the circumstances of the conduct complained of can be dealt with expeditiously.  Where such a process is delayed, an employee may be faced with an inability to recall the incident adequately, to obtain relevant documentation or to present appropriate witnesses to support his case, amongst other things.  Of equal but secondary effect is that a delayed process will inevitably mean a failure to achieve a speedy and expeditious resolution to a workplace dispute so necessary for the purposes of achieving a ‘legitimate’ outcome and the continuation of a peaceful and suspicion free employment relationship.     
Representation

The employee is entitled to a reasonable period to prepare a response and to be assisted by a trade union representative or fellow employee
 of his choice.  This requirement applies to both preparation for the hearing and representation within such a hearing.  The Industrial Court in the Mahlangu judgement
 indicated the purpose of this requirement: 1) the first purpose is to assist the employee in the preparation of his case; and 2) the second is to perform the role of ‘watchdog’ on behalf of the employee, for the purposes of ensuring that the disciplinary proceedings are fair.

In further elucidation of this requirement, the Industrial Court in NUM v Blinkpan Collieries
 recognised the importance of ‘proper representation’ and indicated that this implied active  and not passive representation.  In circumstances where the employee is unsophisticated, illiterate or uneducated, the requirement to ensure that the employee is represented is even more acute.  This must necessarily entail an obligation on the employer to ensure that the employee not only understands the nature of the charges and the allegations against him but that he understands the nature of the process that he will be subjected to and is assisted in exercising his entitlements, including his entitlement to be represented.

The entitlement to representation, it seems, does not extend to a representation by a lawyer or legal practitioner, although the parties can agree to such representation on a case by case basis or even in a collective agreement.  

In MEC: Department of Finance, Economic Affairs and Tourism, Northern Province v Mahumani
, the Supreme Court of Appeal confirmed that there exists no right in terms of the common law to legal representation in tribunals other than courts of law but that both the common law and PAJA recognise that in certain circumstances it may indeed be unfair to deny legal representation.
In Dladla v Administrator, Natal
, the court found that the circumstances of the case warranted legal representation in that the employees’ jobs and livelihood were at stake, the facts which involved issues of race, culture, language were complex, and the tribunal itself lacked independence.

In Hamata v Chairperson, Peninsula Technikon Internal Disciplinary Committee
 the Supreme Court of Appeal held that notwithstanding an internal rule excluding legal representation at disciplinary proceedings, an employee may be entitled to legal representation depending on the circumstances. 
Opportunity to state a case and to challenge the employer’s evidence and arguments

At an elementary level of fairness, an employee should be allowed the opportunity to hear the evidence of the employer, to challenge that evidence and to state his case.  Whether this entails the right to cross-examine the employer’s evidence or simply to obtain the employee’s response to the alleged facts will depend on the circumstances.   Depending on the circumstances, the opportunity to challenge the reliability of the employer’s version, and the ability to ask a few (or indeed many) questions which might elucidate the allegations and throw a different colour to the accusations against the employer, might not only be necessary from the employee’s perspective but will be essential to the right to a fair hearing. 
Exceptional Circumstances

The Code states that an employer may, in exceptional circumstances, dispense with pre-dismissal procedures if the employer cannot reasonably be expected to comply with the guidelines
.

A similar provision appears in article 7 of ILO Convention 158 of 1982 which provides that the employee must be given an opportunity to defend himself or herself against allegations before dismissal “unless the employer cannot reasonably be expected to provide this opportunity”.
Whilst the Code specifies that exceptions to the general rule regarding fair procedure could exist, the primary question in identifying such circumstances has received very little interpretation.  Perhaps this is because it would be almost impossible to anticipate the circumstances in which the derogation of the right to a fair hearing can be excluded but perhaps more importantly because it can only be decided in the circumstances of a particular case.  

These “exceptional circumstances” should arguably be limited to extreme cases were there is an immediate threat to their life, health or property of an individual and that cannot reasonably be dealt with in alternative way, such as by suspending the employee or holding a disciplinary hearing after the “heat of the moment”.

In Librapac CC v Moletsane NO and Others
 the Labour Court held that the term ‘exceptional circumstances’ should be viewed in the context of the need for a hearing except in cases of “overriding extremity”, for example were there would be danger to life and property.
Where an employer has indeed dispensed with the requirement of a fair hearing, it is almost impossible for an employer to rectify the error by a subsequent offer, unless it is a genuine offer of a hearing by an independent and impartial person
.  Where the employee is faced with such a reversal of the action instituted, the employee’s refusal to agree to a fresh and genuine process may not only frustrate the employer’s willingness to redress its prior conduct, but may also result in the deprivation of compensation for the employee which would otherwise have been payable
.

The Decision and Reasons for the Dismissal
Once a fair hearing has been held, the employee is entitled, in terms of the Code
 to be informed of the decision in writing.  The employee should accordingly be informed if he has been found guilty of the misconduct, and if any consequences follow such finding.  In the event of a dismissal, he should also be informed of the reasons for the dismissal.

The Code draws a distinction between ‘the decision’ and “the reasons for the dismissal”.  At a conceptual level there is a fundamental difference between the two terms.  A decision is akin to a finding which implies the ultimate outcome of the process, and in the context of disciplinary proceedings it points to whether the employee is guilty or not.  Only in the event of a dismissal, is the employer required to provide “reasons for the dismissal”.  What is clearly lacking from this terminology is any requirement to give reasons for the decision or the finding of guilt.
However, and even in the context of the terminology used by the Code, the employer should explain, in the context of the circumstances of a particular case why dismissal as opposed to any other sanction was appropriate and fair in the circumstances.  In order to comply with this requirement the employer must have considered the factors identified by the Constitutional Court in the Sidumo judgement
 including the “totality of the circumstances”.  By implication the reasons for the dismissal must inevitably deal with its appropriateness in the context of the factual circumstances of the matter.
This information is not only necessary as a logical consequential step in the process, it is also fundamental to the exercise of an employee’s right to appeal the decision internally or to refer the matter to arbitration or adjudication.  This is so because the ‘next’ hearing will not only involve a subsequent assessment of the facts but will, in addition thereto, involve an assessment as to why the chairperson was wrong.
The failure to give reasons for the dismissal might in certain circumstances impact on the fairness of the disciplinary proceedings itself
.

Reminder of any rights to refer
In the event of a dismissal, the employee should be reminded of his rights to refer the matter to arbitration or adjudication.  It is unclear why this aspect is listed as a constituent part of a fair procedure.  To what extent this requirement will render any procedure as an unfair procedure is yet to be tested.  It is nevertheless arguable that of all the constituent parts of a fair hearing this is effectively a post hearing requirement and must therefore carry less weight than the other constituent parts 
The Practice

Introduction

This part of the paper will deal with the practical application of the principles of substantive and procedural fairness in the context of disciplinary proceedings.

Allegations and the investigation

The process usually begins with the employer’s receipt of allegations of misconduct, and the employer’s investigation of such allegations.  The purpose of the investigation is twofold: 1) to determine whether there was misconduct; and 2) if so, to gather relevant evidence with a view to holding a disciplinary hearing.
The investigation should first focus on the details of the incident, and obtain details in respect of the following matters:

· Details of the incident in general;
· When and where did the incident occur?

· Who was involved in the incident and were there any witnesses?

· Are there any further details or documentation in support of the allegations?

· Preliminary statements should be obtained from those involved in the incident and any witnesses.
The investigation should then assess whether the employee’s involvement in the matter constitutes misconduct.  In this regard, the employer should determine:

· What rule, if any, has been broken?

· Is this a rule in terms of the employer’s disciplinary code, implied by law, custom or practice?

· Was the employee aware of the rule and the consequences of transgressing the rule?

· Is the rule valid and reasonable?

· Is there a possible explanation, course of events or motivation as to why the employee was involved in the incident and/or contravened the rule?

· What are the employee’s mitigating circumstances?

· In the event that the employee might be guilty of contravening the rule, what is the applicable sanction?

· List a range of factors that indicate that the employment relationship has or has not been rendered intolerable by the employee’s conduct?
Gathering Evidence

Once a brief response to the above questions have been completed, prepare full and comprehensive statements in respect of all employees who were either involved in the incident or had witnessed it.  The statement should reflect any relevant background circumstances, the incident itself, the employee’s
 explanation for his participation in the incident and the details of any witnesses.  Such statements should be the employee’s or the witness’ own account of the relevant incident, preferably including:  

· an explanation of the incident;

· the place where the incident occurred, when, in what circumstances and the date and time of the incident;

· observations as to anybody else who was involved in the incident or who witnessed it;
· confirmation that the witness’ account of the incident is first hand and does not constitute hearsay evidence. 

Preparation for the Hearing – the Employer
Once all or most of the evidence has been gathered, and if appropriate, take steps to inform the employee of the process and to make arrangements for the hearing.  In this regard: 
· Ensure that you have statements from witnesses who will testify preferably on different aspects of the incident rather than in respect of the same observations;

· Prepare the charges and notify the employee of the details of the hearing.  In this regard be mindful of the following:
· The charges must be drafted ‘using a form and language that the employee can reasonable understand’
;   

· The employee must understand the nature and the cause of the accusation against him in order to properly consider the matter, and to adequately prepare a response;  

· Be generous in the disclosure of the accusations, the circumstances on which they are founded and any other information or documentation which the employer intends to rely on;
· Inform the employee of the date, time and venue for the hearing, and include details of the chairperson, his rights to state a case, to call witnesses, to challenge the employer’s version and representation, amongst others.  The date of the hearing must provide the employee with ‘adequate’ time to prepare for the hearing.
· Attend to the logistical arrangements in respect of the chairperson, the venue, the date and time of the hearing and for any recording of the proceedings.  In addition, prepare a bundle of documents, if applicable, and provide the employee with a copy thereof together with the charges and notice of the hearing or timeously;
· Assess and arrange for an interpreter if necessary.

Preparation for the hearing – employee

Upon receipt of the notice of the disciplinary hearing and the charges, the employee should: 
· ensure that he understands the charges against him, and if necessary, solicit the assistance of a co-employee or a trade union representative to assist him;

· assess whether he has all the relevant documentation to assist him in his preparation to prepare a statement in response to the charges;

· prepare a full and comprehensive statement, and obtain statements of any witnesses who will support his version;

· communicate with the employer with a view to obtaining clarity on the charges or documents necessary for the purposes of a defence.

Preparation for the hearing – both parties  

· Thoroughly read and understand all the documents and statements before the hearing; 
· Prepare a list of questions that you will ask your own witnesses and thereafter prepare draft cross-examination in anticipation of the other’s witnesses;
· Prepare both a brief opening statement and a closing statement;

· Attend to logistical arrangements for witnesses to be available during the course of the hearing;

Matters for the Chairperson
Commencement of Proceedings

The Chairperson should:

· introduce herself;

· welcome all those present;

· enquire and confirm:

· whether the employee received the charges and the allegations against him;

· whether he has a representative who will represent him in the proceedings;

· whether he has any witnesses, or if he requires any assistance in respect thereof;

· whether the employee requires an interpreter;

· the employee understands the allegations and that he has had enough or sufficient time to prepare for the hearing.

· record the names and the details of the persons in attendance.

The Allegations
Once the matters referred to above have been dealt with, the chairperson should deal with the following aspects related to the charges or the allegations against the employee:
· Read the charges as they appear in the notice of the disciplinary hearing;

· Where there are several allegations, it would be prudent to read the allegations one at a time and then ask the employee whether he agrees or disagrees with each allegation;

· Record the employee’s response in respect of each charge.
Preliminary Comments
At an appropriate time during the proceedings, it would be prudent for the chairperson to explain the process that she intends to follow.  In this regard, the chairperson should: 
· explain the nature and the purpose of the proceedings, confirm her independence and her commitment to ensuring that the process will be fair to both parties;

· provide a clear and concise summary of the procedure of the hearing to all participants including the following:

· the initiator or the employer’s representative will first be given the opportunity to state her case;
· the employer will call its first witness to give evidence and the employee may question the evidence. This process will apply in respect of each of the employer’s witnesses;

· thereafter the employee will state his case and the employee may call witnesses on his behalf.  After each witness, the employer may question their evidence;

· all evidence and questioning must be done through the chairperson;

· once the parties have presented their cases, the proceedings will be adjourned and the chairperson will make a decision about the employee’s guilt or otherwise;

· in the event that the employee is found guilty, the parties will be given the opportunity to lead aggravating and mitigating evidence;

· thereafter the chairperson will make a decision on a appropriate sanction, if any;

· in the event of a dismissal, the chairperson will provide its reasons.
The Chairpersons Findings

After considering all of the evidence the chairperson must decide whether in all the circumstances of the case:

· a rule prohibiting such conduct exists;

· the rule is valid and reasonable in the event of such a challenge;

· the employee was either aware of the rule and the consequences of breaching it, or ought to have been aware of it;

· the employee breached or broke the rule;

· in the event of a challenge relating to consistency, whether the rule has been applied consistently;

· in the event that the chairperson is of the view that the answers to the above questions is ‘yes’, the employee is obviously guilty.  In the event that the answer to the questions above is ‘no’, the employee is not guilty and the proceedings should be stopped at that stage;

If the chairperson makes a finding of guilty the employer should reconvene the proceedings to determine an appropriate sanction.

Determining the appropriate sanction

The chairperson should preferably inform the employee in writing of her reasons for the finding of guilt, and inform both parties that they may raise any additional factors in mitigation or in aggravation. 

In this regard the chairperson should endeavour to obtain details about the employee’s personal circumstances, his position, period of employment, disciplinary record, age, and other personal circumstances.

In response thereto, the employer should be given an opportunity to raise any aggravating factors to be considered.

The chairperson should thereafter adjourn the proceedings, consider the mitigating and aggravating factors and any other relevant factors including: 
· the totality of the circumstances of the matter;

· the importance of the rule that the employee breached;

· the reason the employer seeks to impose the sanction of dismissal;

· the basis of the employee’s challenge to the charges and dismissal;

· the harm caused by the employee’s conduct;

· whether additional training and instruction may result in the employee not repeating the misconduct; 

· the potential effect of dismissal on the employee;

· the long service record of the employee
.

The chairperson should record his decision in writing with regard to sanction together with his reasons.

Implementation of the sanction

In the event of a sanction short of dismissal, the details thereof should be in writing and a copy should be handed to the employee and recorded on the employee’s file.  
In the event of dismissal, the employee should be provided with reasons for the dismissal and details of the employee’s last working day including payment of any outstanding monies.
The last communication to the employee should also remind him of his rights to refer the matter to arbitration or adjudication.     
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